
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA )
)

v. ) Crim. No. 01-455-A
) Judge Leonie M. Brinkema

ZACARIAS MOUSSAOUI )

 DEFENDANT’S RESPONSE TO THE GOVERNMENT’S MOTION
TO SET TRIAL DATE

Defendant Zacarias Moussaoui, through counsel, files his response to the

Government’s Motion to Set Trial Date (filed Oct. 27, 2004, dkt. no. 1199) (the “Motion”). 

For the following reasons, Mr. Moussaoui respectfully requests that the Court not set a trial

date at this time, but defer action on this case until the Supreme Court acts on his petition

for certiorari.

Setting of a Trial Date 

The government is correct that the mandate from the Fourth Circuit has issued. 

However, the defense interpreted the District Court’s letter to counsel of September 30,

2004 to mean that there are to be no further proceedings in the District Court until the

appellate process has been completed.  Since counsel, consistent with Mr. Moussaoui’s

direction, believe that a petition for certiorari is well-advised, we intend to file a timely

petition in the United States Supreme Court.  Accordingly, the appellate process has not

yet concluded and setting a trial date would be premature.

The filing of a cert petition is not being taken for purposes of delay.  It will raise



1 “Slip Op.” and “Class Slip Op.” refer to the unclassified and classified
versions, respectively, of the opinion issued by the Court of Appeals on September 13,
2004. 

2 Defense counsel reached this conclusion even before the government
announced it had as many as five foreign depositions to schedule and take.  See Motion at
4.

3 The September 2, 2004 letter and the Los Angeles Daily Journal article are
attached.  To date, that appropriation has not been passed and the entire judiciary,
including the Federal Public Defender Office, are operating under a continuing resolution
at FY 2004 authorization levels.  Forecasts of what the Supreme Court might be willing to
undertake when no such funding crisis existed are inapplicable to the current situation
when the resolution of the grave constitutional issues could save a lengthy and expensive

2

issues the Court of Appeals recognized as both “grave” and “of significance.”  Slip Op. 1.1 

Because the issues Defendant intends to raise are serious and non-frivolous,

considerations of judicial economy compel that no further action in the District Court be

taken until the possibility of intervention by the Supreme Court has been fully explored.

The concern for judicial economy in this case is profound, and defense counsel

intend to raise that concern as part of the argument in favor of granting cert.2  As this Court

well knows, the judiciary is working under severe budgetary constraints which include

funding for panel attorneys and defender offices.  See letter dated September 2, 2004 to,

inter alia, Frank Dunham, from Circuit Executive Samuel W. Phillips attaching article from

the Los Angeles Daily Journal (reporting that “[t]he entire federal judiciary is predicting

fearsome consequences [including] understaffed clerk offices, slashed funds for juror pay

and probation services, layoffs of thousands of court personnel and irreparable damage to

the morale of the third branch” if an appropriation is not passed into law by September 30,

2004).3  The costs of foreign travel, experts, completion of the review of discovery material



trial process. 

4 To date, the defense has received approximately 1092 computer discs
containing unclassified discovery, many of which contain over 2000 images on each disc. 
Approximately 370 of these disks contain over 1.2 million pages of material (including
some 18,000 FBI 302s), while 437 disks contain “computer media” consisting of
downloads from harddrives, e-mail accounts, etc.  (Approximately thirty-two disks have
been delivered to the defense since this Court stayed all proceedings in this case in
November 2003.)  In addition, the defense has received approximately 1825 unclassified
audio and video tapes, as well as approximately 210 actual computer harddrives.

As for the classified discovery, the protected status of that material prohibits a
precise description of the material received to date, but suffice to say that dozens of
classified computer disks have been produced containing tens of thousands of pages of
classified documents, as well as video tapes and hundreds of audio tapes.  The
government’s recitation of what must be dealt with in CIPA proceedings understates the
magnitude of that task for the defense has not completed the designation process for
much of the classified material received since the appellate process began.

5 Based on the government’s Motion, it appears that the government’s trial
preparation efforts have not been “on hold.”  Thus, the government is prepared to proceed
on a much more ambitious schedule.
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which has continued to flow in even when counsel were not working on trial preparation,4

and re-engaging two panel attorneys in trial preparation, all of which has been on hold

since November 2003 at the direction of this Court to conserve these scarce resources,

will be overwhelming.5  Forcing the defense to fully re-engage in the litigation at the trial

court level before knowing that certiorari will be denied thus could cause a profligate

expenditure of extremely scare judicial resources.

The defense is fully committed to minimizing the delay from the process of seeking

certiorari by pledging to timely prepare and file the petition with diligence.  It is due no later

than January 11, 2005, and it will certainly be filed on or before that date.  Given the

interests of judicial economy, particularly in these days of limited funding when we are



6 All of the District Court delays in this case since February 7, 2003, when the
government filed its first notice of interlocutory appeal, are traceable to the government,
with the exception of the approximately three month period after the mandate was issued
on June 30, 2003 in Moussaoui I (No. 03-4162) and the onset of the current appeal on
October 7, 2003.

7 The “questions of grave significance,” the Court of Appeals wrote, include
“questions that test the commitment of this nation to an independent judiciary, to the
constitutional guarantee of a fair trial even to one accused of the most heinous of crimes,
and to the protection of our citizens against additional terrorist attacks.”  Slip Op. 1.
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operating under a continuing resolution which has the entire judiciary funded at FY 2004

levels, it makes little sense to embark on a course which would require a substantial

expenditure of judiciary dollars if there is any chance that intervention by the Supreme

Court would make those expenditures unnecessary.  Accordingly, proceeding in serial,

rather than in parallel, fashion in this case is the most prudent course.  Given the

extraordinary amount of time which has expired since the initial indictment in this case was

filed on December 11, 2001, it can hardly be any significant hardship on the government to

permit Mr. Moussaoui to pursue Supreme Court review before being forced to go forward

with a trial for his life.6

Moreover, the certiorari petition will present substantial questions.  The Court of

Appeals has recognized this case presents “questions of grave significance . . . that . . . do

not admit of easy answers.”  Slip Op.  1.7  These questions revolve around the meaning of

the language in the Sixth Amendment requiring that “[i]n all criminal prosecutions, the

accused shall enjoy the right . . . to have compulsory process for obtaining witnesses in his

favor,” U.S. Const. amend. VI, and the propriety of seeking the death penalty in a case

where the government cannot satisfy its due process obligation to produce all favorable
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evidence before trial and the sentencing jury, if any, is precluded from considering all of the

circumstances of the offense.

 The Fourth Circuit's opinion recognizes, as did this Court, that the witnesses at

issue are amenable to the Court’s process, that they can offer “material evidence on

Moussaoui's behalf,” that Mr. Moussaoui’s constitutional right to obtain their exculpatory

testimony is not outweighed by the government's national security interests, and that the

substitutions proposed by the government for the deposition testimony of the witnesses

were inadequate.  Slip Op. 1-2, 27, 45, 47, 49-54, 57.  Nonetheless, the Court of Appeals

effectively deprives Mr. Moussaoui of his Sixth Amendment right to use the District Court’s

“compulsory process for obtaining witnesses in his favor” because, the Fourth Circuit says,

he can use unnamed, unsworn government agents' non-verbatim and admittedly

incomplete written summaries reflecting only some of what the agents say the witnesses

purportedly said.

The Supreme Court has recently shown that it intends to ensure that the rights

enshrined in the Sixth Amendment are strictly construed and literally implemented.  See

Crawford v. Washington, 124 S. Ct. 1354 (2004) (holding that the Sixth Amendment's

Confrontation Clause bars the admission against a defendant of inculpatory testimonial

statements from an unavailable declarant whom the defendant did not have a prior

opportunity to cross-examine); Blakely v. Washington, 124 S. Ct. 2531 (2004) (holding

that it was a violation of the Sixth Amendment for a state judge to increase a defendant’s

sentence beyond the presumptive guideline range where neither the defendant admitted

as part of the guilty plea, nor a jury found beyond a reasonable doubt, the facts giving rise



6

to the increase). 

The Supreme Court may well take the same approach with the Compulsory

Process Clause advanced by Mr. Moussaoui here, and conclude, as the defense will

contend, that furthest from the Founders’ intent when that clause was penned, was that a

defendant would be forced to proceed with a trial, at which he faces the death penalty, with

unsworn statements from anonymous persons as a substitute for the core live “witnesses in

his favor;” witnesses who are within the reach of the Court’s (and the government’s) power

to produce.  Cf.  Crawford, 124 S. Ct. at 1363 (stating that “the principal evil at which the

[Sixth Amendment’s] Confrontation Clause was directed was  . . . [the] use of ex parte

examinations as evidence against the accused”).

Moreover, because the summaries from which the substitutes will be drawn are

incomplete - making it impossible to determine whether the government has satisfied its

due process obligation to produce all favorable evidence before trial - the approach taken

by the Court of Appeals also violates the Fifth Amendment.  Similarly, the Eighth

Amendment (as well as the Fifth and Sixth Amendments) is violated because, although the

Court of Appeals will allow the defense to submit questions to the witnesses, none of those

questions have any assurance of being answered.  Mr. Moussaoui cannot constitutionally

prepare or present a defense, particularly as to a potential death sentence, under such

constraints.  The Court of Appeals’ procedure subverts not only Mr. Moussaoui’s Sixth

Amendment entitlement to the effective assistance of counsel, see Wiggins v. Smith, 539

U.S. 510, 123 S. Ct. 2527, 2541-42 (2003), but also his due process and Eighth

Amendment right to present to the sentencing jury “any of the circumstances of the



8 This would include any pending motions before the Court, e.g., the
Government’s Motion and Incorporated Memorandum Regarding Mental Health Evidence
(filed Apr. 8, 2002, dkt. no. 93) and the Government’s Supplemental Motion and
Incorporated Memorandum Regarding Mental Health Evidence (filed July 6, 2004, dkt. no.
1176).
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offense,” see Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion); cited with

approval in Skipper v. South Carolina, 476 U.S. 1, 4 (1986).

Should the Supreme Court agree to consider any of these important issues, and

ultimately rule favorably for the Defendant, significant government and judicial resources,

including scarce defender services funds needed for CJA counsel and operation of

defender offices, will have been wasted if the parties have simultaneously proceeded

towards trial.  We are charged with better stewardship of limited judicial resources than

such a course would demonstrate.

In sum, defense counsel believe the prudent course, consistent with our

understanding of this Court's letter of September 30, is to defer any further action on this

case8 until the Supreme Court acts on Mr. Moussaoui’s cert petition, and to further defer,

should the Court grant the petition, until a decision is rendered.  

Other Matters Pending Before the Court

In its Motion, the government also updates the Court on its view of “the current

status of issues pending before the Court” and how long it would take to resolve them. 

Motion at 2.  It should come as no surprise that the defense has quite a different view of

what remains to be done and, more importantly, how long it will take.  Defense counsel do

not endeavor here to engage in a point-by-point refutation because to do so would require
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court-appointed co-counsel to do exactly what we are seeking to avoid, that is, re-engage

at the district court level before we have a final answer as to what will be necessary. 

However, there is one clear example of a task omitted from the government’s recitation

that demonstrates why even the proposed schedule provides inadequate time for trial

preparation.

The Fourth Circuit has directed a procedure with regard to the missing witnesses

designed to attempt to level the playing field between the government and the defendant

with regard to them.  See Class. Slip Op. 62-63.  Even the Acting Solicitor General was

unable to tell the Court of Appeals how long this process would take.  Specifically, he could

not even exclude the possibility that it would take as much as a year.  The government’s

Motion does not even refer to this process.  

Finally, with regard to the issue of stipulations, see Motion at 5, on November 2,

2004, the Supreme Court heard arguments on whether an attorney in a capital case

provided ineffective assistance of counsel when he conceded facts necessary to a

determination of guilt without the client’s consent.  Florida v. Nixon, 857 So.2d 172 (2003),

cert. granted, 124 S. Ct. 1509 (U.S. Mar. 1, 2004) (No. 03-931).  Here of course, when it

comes to stipulations, defense counsel will not only not have consent, but will likely have

active opposition.  It is reasonable, therefore, and also is in the interests of judicial

economy, to defer addressing the stipulation issue until the Supreme Court renders its

opinion in Florida v. Nixon, since it may provide important guidance on just how far

defense counsel may proceed with regard to factual stipulations when the defendant



9 Pursuant to the Court’s order of October 3, 2002 (dkt. no. 594), the instant
pleading was presented to the CSO for a classification review before filing.  That review
determined that the pleading is not classified.  A copy of this pleading was not provided to
Mr. Moussaoui until after completion of the classification review.
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objects. 

Conclusion

For the foregoing reasons, the Government’s Motion to Set a Trial Date should be

denied.

Respectfully submitted,

ZACARIAS MOUSSAOUI
By Counsel

/S/
Frank W. Dunham, Jr.
Federal Public Defender
Gerald T. Zerkin
Senior Assistant Federal Public Defender
Kenneth P. Troccoli
Anne M. Chapman
Assistant Federal Public Defenders
Eastern District of Virginia
1650 King Street, Suite 500
Alexandria, VA  22314
(703) 600-0800

Edward B. MacMahon, Jr.
107 East Washington Street
P.O. Box 903
Middleburg, VA  20117
(540) 687-3902

Alan H. Yamamoto
643 South Washington Street
Alexandria, VA  22314
(703) 684-4700

CERTIFICATE OF SERVICE9

I HEREBY CERTIFY that on this 8th day of November 2004, a true copy of the
foregoing pleading was served upon AUSA Robert A. Spencer, AUSA David J. Novak
and AUSA David Raskin, U.S. Attorney’s Office, 2100 Jamieson Avenue, Alexandria, VA
22314, by placing a copy BY HAND in the box designated for the United States Attorney’s
Office in the Clerk’s Office of the U.S. District Court for the Eastern District of Virginia and
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by FACSIMILE upon same to 703-299-3982 (AUSA Spencer), 804-771-2316 (AUSA 
Novak) and 212-637-0099 (AUSA Raskin).

/S/
Kenneth P. Troccoli








