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IN THE UNITED STATES DISTRICT COUR?T g/Z‘r/a,;
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

UNITED STATES OF AMERICH,

v, Criminal No. 01-455~3

a/k/a “Shagil”
a/k/a “Ahu Khalid

)

)

)

)

ZACARIAS MCUSSAQUI, )
)

)

al Sahrawi,” )

)

)

Defendant,

1. Iotroduetion

Before the Court are the defendant’s pro gz motions to

compel the trial appearances

and Sténdby

Counsel’s Motion for Pre=trial Access and for Wriﬁs Ad

Testificandum

(“Standby Couneel’s Motion for Access to and Writs for
(Docket #887). rFor the reasons -stated
herein, the motions will be granted in part and denied in part by

&N appropriate order issued with this Memorandum Opinien.
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Moussaocui filed motions geeking to compe

appearances at trial as witnesaes on his behalf. Because the
United States had, at that time, noticed ita appeal of the
Court’s Order of January 31, 2003, which granted in part and

derled in part similar defense motions requesting pretrial acceszs

te, and to cempel the trial appeargnce_

the Court stayed resolution of the motiens

until the United Statesg’ appeal
was xegolved. (Orders of March 10, 2003 docketed as #s 783 and
784). On June 26, 2003, the United States Court of Appeals for
the Fourth Cireuit dismissed the appeal for lack of juprisdiction
after which the mandave was promptly returned to this Court for
further proceedings. . Since the return of the mandate, the United
States haz zdvised the éourt, pursuant £o Bectioen &(s8) of the

Classified Information Procedures Act (“CIpa”), 18 U.S3.C. App. 3,

that it will not comply with the Court’s Order of January 31,

2003, and will not make-é.vailable for any Ped. R,




[ TR Crind T e L LS LY DAL | ] -

- -

Crim. 2. 185 deposition.
Given the United States’ refusal to cemply with that Order,
the Court is now tasked with imposing appropriate sanctionz en

the United States, However, becausze the same legal issues ara

implicated in the <defendant’s motions ccnceﬁ:ning_
-to avold pilecemeal litigation and to envsure that the

record 1s complete, the Court decided to resolve the defense
motions concarning—before ganctions are
imposed,

In accordance with the Court’s Crder of July 11, 2003, which

directed the parties to further brief the defendant’s pro sg

motions to compel the trial appearancea—

on July 23, 2003, standby defense counsel filed their Motiem for

Pre=trial Access and f£or Writs Ad Testificandum_

(Dacket #99’7 )y pmmarily

contending that testimeny from would eXculpate
Moussaoul by eliminating him from any role in the September 11
PlLot. The Unitsd States argues that the defense request for

Pretrizl access o these detainees should be danied because the

Court previoutcly declined tc grant a similar request-
— and reiterates its contention that the defendant doea

not have a constitutional righ® to compel the trial testimony of
“enemy combatants captured in the theater of war and detained

abrozd.” (Government's Oppositien at 3). The Government also

12!
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érgues that :ts natiocnal Security concerns outweigh the

deferdant’s need for, or right to, the trial testimony of-
.these deteinees; and further tontends that the potential trial
tastimeny is not a3 valuable as the
defsnse claime beecause it would either be ineulpatory or
unnecessarily cumulative. )
II1. Discuss!

Raving carefully revieved Moussaoui’s pro gg pleadings,

counses’s memorands, and attachments thereto, as wall as the

» the Court concludes

detainess will likely be able to provide exculpatory
testimony whichk the defendant has & constitutional right to
preésent to the jury at trial. The Cm:trt’s previous finding in
ites Memerandum Opinien of Marah 40, 2003 that the Unitad States’
national security cencerns do not outweigh the defendant’s Sixth

Amendment right to compel the trisl appearances of witnesses in

his favor is Incorporated hereir.
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In light of the particular allegations in the indictment and

the United States’ desire to held Moussaoui responsible for the
tragic events of September 11, 2001 by seeking a panalty of death

in this case,! the Court finds that the defense has made a

""Moussaoui ig charged with Conspiracy to Commit Acts of
Terrorism Transcending National Boundaries in vielation of 18
U.S.C. § 2332(a) (2) and (e) (Ceunt I}, Congpiracy tc Commit
Aircraft Piracy in viclation of 18 v.s.C, § 46502(a) (1) (A) and
(&) (2) (B) (Count II), Conspiracy to Destroy Aircraft in vielation
e 18 U.S5.C. €8 32(a) (7)end "34 (Count III}), Censpiraey to Use
Weapons of Mass Destruction in violation of 18 U,5.¢. ¢ 2332e (a)
(Count IV), onspiracy to Murder United States Employees in
viclztion of 18 .5.¢. §§ 1114 and 1117 (Count V), and Consplrzcy
=0 Destroy Property in viclation of 18 U,s.q, § B44(f), (i) 'and

7
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suifielenc shcwi:g- coculd provide naterial and

favorabls testimony on Mousssoui’s behalf.“ Sea Unitan Stztes

¥. Va4onzueisz-Rern i, 438 U.s. 858, 867 (1382).

JuL.Z1. 19

i)
if
[RR]

iAt minimum, such testimony would eliminate the

(n) (Count VI, Eecause the United States has alleged that the
charged conspiracies Tesulted in thousands of deaths on Septamber

11, 2001, if convicted of any of the first four counts, the
. defendant faces the death penalty,

? The testimony of & witness ma
send to exculpate s defendant or red
potentially faces, goe dv v, it r 373 U.S. 83, s8g
(1963), create g reasonable doubt as to the deferdant’s guile,
Sea d 5 v, ¢ 427 U.8, 97, 112 (1876), or undermine

confidence in the outcome of the trial if Suppressed, gge United
v y 473 U.S. 667, 879 (1288) .

Yy be favorable if i would
Uce the penalty he

“ Moussaoui’s knewledge and intent a

thls case., Before the July 25, 2002 hearing at which the
defendant sttempted to enter a guilty mlea, the United States
previded the defendant with a proposed Statement of Facts te
wtich he would have had te admit for the Gevernment to agree teo
proceed with the ples. Specifically, the Government sought te

. 8
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pessibility of a2 death Bentence, amd could exculpate him from the

specific conspiracies cherged in this cage, !t

The Court fimds unpersuagive whe Government’s contention

-nculpa:es, rather than exculpates, the defendant

in=®

the charged offenses. As stated in ocur Memorandum Opinisn of
March 10, 2003, the ultimate determination a8 to the value of a
witness!’ testimony is for the jury to make inm the context of the

other evidence introduced at trial, The prosecutien does neot

make this evaluatien,

The Gevernment’sg argument-rial testimony

would be unnecessarily cumulative is also without merit,

require the defendan+ to admit that “az part of zal Qeeda's
COnspiracy to attack the United States, an operation wag
congeived in which civilian ecommexcial alrliners would be _
aijacked and flown intec prominent buildings, including government
buildings, in #he U:eS.,” (Preposed Statement of Facts at 16,
that hs “knew of 2 pian to fly airplanes into prominent buildings
in the United States and he agreed to travel to the United Statas
e participate in the plan,” (id. at g 7), that he “intended to
Use nis training as a pilot in Zurtherance o the plan,” (id. a*
I 8), and #hat, en September 11, 2001, four commersial alrliners
were hijacked and crashed into the World Trade Center towars, the
Fentagor and a field in rurayl Pennsylvania killing thousands oF
People, (id. at 4% 14~18), That Plea colloguy broke down because
the defendant was, ang continues to be, unwilling to admit to
knowledge ©f, or involvement in, the Septembexr 11 attacks, (T
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could undoubtedly offer
t into the defendant’s role,

offenses, Furthez,

if any, in the charged

48 the defense ﬂonteﬁds,

could poth
Ter ang expand upon the trial testimony the defense would
attempt to 'eliei

th

¢ September 11 Opezation would net,

The United States contention
this testimony weuld be cumulative is simply

that disingenuous in

light o ius rep*asentations that the Government will neither

maka available for the Court-ordared fed, R. Crim, p.

15 depozition, ner declassify
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The Court finds that the defense hgs adeguately demon

strated

that, if called as & witness at tgial,

could preovide

material, exXculpartory testimony on the defendant’s behglr,
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Bupports the defense

centention that Moussaoui was not involved in th

e September 11

operation,

supports the claim what Mousszoul waes not part of the Septemher

11l plot beecause the defandant

w2s in the United States at the

time, but was net contacted

III. Corelusion

Fer the rezsons stated in the Ceurt’

8 Memorandum Opinloen of

March 18, 2003,

HEowever, as we dig

in the context of similar defense fequests concernlng pretrial

access_ in consideratien of the United States’

F.16




JULLE1.19%8 2 11PM MO 382 .17

QUG 23 ‘@5 15:19 LITIGRTION SECURITY. 7.8

national security concerns, the Court will net graat standby

defense counsel unmenitored, pretrial aceess te whese detainees.

Although Meussaoui vigorously

oProEes any outcome shozt of the Court securing the physieal

presence of these witnesses at trial, (Docket #3-958, 968,

871, 872, 1010,-, we find that the proper balance
of the parties’ interestse favors trsatin-
just a.s- Therefore, by an appropriate order

issued with “his Memsrandum Opinion, the Court will direct the
United States to ;nake_available for
Fad, R, Crim, P, 1% d-epositions under the same terms and
cenditions articulated in the Court’s Order of January 31, 2003,

Pursuant to Section €(&) of CIPA, 18 U.8.C. App. Elhe
United $tates requests an cpportunity "to propose appropriate
substitutions... for the specifiec evidencs identifisd by the
Court,” (Government’s Opposition at 20}, cr “to suggest

substituticns for those statements the Court has desmed material

and admissible.” (Govermment’s Opposaiticon at 6).2° The defendant

¥ other than rely, in part, on

summaries
in suppert of its finding that the dafen

se has made adequate

showings regarding the materislity of the potasntial trizl A
testlmon}’h’ the Court has net zndeavorad

13
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cppeoses thils reguest. _

The Court previcusly considered smd rejected the United

tates’ proposed substitution for the Fed, R. Crim. P, 15

finding that the tendered_

summaries was an unrxeliable,
: )

deposition

incomplete and inaccurate substitute fc;. &eposition
testimony. (Maﬁorandum Opinion of May 15, 2003). To the extent
that the United States seeks an opportunity o proposé
substitutes for, or alternatives to, the Fed. R. Crim. P, 15
deposi:ions— whieh would accommedate soma
férm of defense interaction ar input and result in a reliable,
vercatim record of the witnesses’ testimony, the Court will grant
ths United States a brief oppartunity to do so.

The Court Security Cfficer is directed to forward coples of

te make relevance or admissibilit determinations as to .
particular statements
Rather, we agree with STEn y counsel that such determinartiens

should be made as they arise during any Fed. R, Crim. P, 1§
deposition and/or any future proceeding pursuant to Section €(a)
©Z CIPA at which the Court will tule on the “use, relevance or
admissedlbility” of specific classified information

idantified by
i:andbi counasl iursuant ko Section 5(a) of CIPA,h

14 6
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this Memorandum Opini&n Lo counsel for the Unived States and
standby defense counsel: and is further instructed to submit this
Memorandum Cpinien fer an expedited classificatien reviaw 8¢ that
8D appropriate version can e provided tc the prp 8e defendant
and placed in the publie record ag soon as possible.

.
Enterxed thig 29 day of August, 2003.

/S/

Leonie M. Brinkema
United States District Judge

Alexandria, Virginiz

P.
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