IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF VIRG NI A
ALEXANDRI A DI VI SI ON

UNI TED STATES OF ANMERI CA )
)
V. ) Crimnal No. 01-455-A
)
ZACARI AS MOUSSAQUI )
alk/a “Shaqil,” )
a/k/a “Abu Khalid )
al Sahraw ,” )
)
Def endant . )
ORDER

Before the Court is a pleading by the pro se defendant

(Docket #471), which we have interpreted as a notion to strike

sur pl usage fromthe Second Superseding Indictnent. Specifically,

M . Moussaoui argues that the follow ng | anguage is inflanmatory

and irrelevant to the charges agai nst him

“At various tines fromat |east as early as 1992, Usama Bin
Laden, and others known and unknown, made efforts to obtain

t he conponents of nuclear weapons.” (Count |, Overt Acts
4.)
“At various tines fromin or about 1992 until in or about

1993, Usanma Bin Laden, working together with nenbers of the
fatwah commttee of al Qaeda, dissem nated fatwahs to other
menbers and associates of al Qaeda that the United States
forces stationed in the Horn of Africa, including Somalia,
shoul d be attacked.” (Count |, Overt Acts Y 6.)

“On or about May 29, 1998, Usama Bin Laden issued a
statenent entitled ‘ The Nuclear Bonb of Islam’ under the
banner of the ‘International Islamc Front for Fighting the
Jews and the Crusaders,’ in which he stated that ‘it is the
duty of the Muslins to prepare as nuch force as possible to
terrorize the enemes of God.”” (Count |, Overt Acts § 10.)

The United States concedes that not all of the allegations

in the indictment are directly relevant to the Septenber 11

attacks; but argues that the specific allegations about which the



def endant conpl ains are, nevertheless, relevant to the “core
allegation in the indictnent: that nenbers and/or associ ates of
al Qaeda declared war on the United States and sought to use
virtually any neans avail able to nurder Anericans en nmsse.”
(Response at 3.) According to the Governnent, the allegation
about Bin Laden’s efforts to obtain the conponents of nuclear
weapons i s relevant because the indictnent does not limt “what
type of weapon of mass destruction the defendant and his co-
conspirators intended to use, and how t he defendant and his co-
conspirators planned to nurder United States enpl oyees and to
destroy property.” (ld.) As to the fatwah agai nst Anerican
troops in Somalia and Bin Laden’s endorsenent of the “Nucl ear
Bonmb of Islam” the United States clains these allegations “are
i nportant to understanding the nethods al Qaeda uses to notivate
its adherents and... reveal that al Qaeda has decl ared war...
agai nst the United States, anong ot her reasons, because of the
Anerican presence in the Saudi Peninsula and the Horn of
Africa.”t (ld. at 4.) Further, the Governnment contends that
trial testinony will reveal that the fatwah regardi ng Arerican
troops in Somalia specifically described the acceptability of

collateral casualties. (1d.)

! The defendant has not noved to strike allegations
concerning “the fatwahs agai nst Anmerican troops in Saudi Arabia

and Yenen,” (Count |, Overt Acts Y 5), “the fatwah regarding the
deat hs of nonbelievers,” (Count |, Overt Acts Y 7) or “the
February 1998 fatwah agai nst Anerican civilians,” (Count I, Overt
Acts T 9).



Pursuant to Fed. R Cim P. 7(d), upon a notion by the
defendant, a district court has the discretion to strike
surplusage froman indictnent. The purpose of Rule 7(d) is to
protect a defendant against inflamuatory or prejudicial
allegations that are neither relevant nor material to the

charges. See United States v. Poore, 594 F.2d 39, 41 (4" Cr.

1979) .
The precise nature and scope of the conspiracies alleged in
this case are questions of fact for the jury to resolve. See

United States v. Snmith, 2003 U.S. App. LEXIS 2864, *10 (6'" Gr

Sept. 19, 2003); United States v. Alvarez-Mreno, 874 F.2d 1402,

1414 (11" Gir. 1989). Because the allegations to which the
def endant objects are arguably relevant to the broadest
construction of the charges, we do not find that the defendant is
unduly prejudiced by their remaining in the indictnent.
Accordingly, the defendant’s notion is DEN ED

The Cerk is directed to forward copies of this Order to the
def endant, pro se; counsel for the United States; and standby
def ense counsel

Entered this 28th day of February, 2003.

/s/

Leonie M Brinkema
United States District Judge
Al exandria, Virginia



