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IN THE UNITED STATES DISTRICT COURT

s

’ FOR THE EASTERN DISTRICT OF VIRGINTA :
"~~~ ~Alexandria Division™ ™ l
UNITED STATES OF AMERICA ) .
: V. ; Criminal No. 01-455-A s ‘ !
ZACARIAS MOUSSAQUL ; '

-

MEMORANDUM IN SUPPORT OF MOTION FOR ACCESS TO MATERIAL

. ]
-..u,'i'mnlnlawimul..l.ld stdaivedws . al .-..lx

Sl URET U

WITNESS AND FOR A WRIT AD TESTIFICAND UM DIRECTING
THE UNITED STATES TO pRODUCEﬁlFOR TESTIMONY AT TRIAL

INTRODUCTION

Standby counsel have moved for pre-trial aoc&ss_@“d forthe

Court to issuc a Writ ad festificandum to the United States to assm:-\js available for

testimony at trial. This Motion is in support of Mr. Mousszou’s _

E

-Bascd on the combination of publicly available mformation, information that is classified,

and informatioufromMr.Moussao i hastcstin_}gnywhichismatcdaltoMr.'Momssaoui’s -

defense. The government has refused to grant the defense acccs- The defense is

entitled to access to this witness for purposes of pre-trial mtcrvzcw and then for testimony at trial.

al "p ”al-Qaeda official who has bccn captur
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2. The government refases to grant access or produce him for trial

e etenserequesid o< |
R =

no formal responsc to this leiter, but the defense was orally advised 1o the effect that it is the
unequivocal position of the gevermment thal no circumstance exists under whicl. willbe
made availableto the d?fmsc fmp:etﬁal intcw;"c'ﬁu_ regardless of whether he has infoxmaﬁ'm relevant
to the case, O\n"u%zdcxstanding is that Lhi; also means go vidcotaped deposition and no trial

testimony.

3. _has evidence material and fav&rab!e t0 the defense. Attached

\

hereto-iia classified, ex parte, underseal submission which contains both classified

information concming-%_qd M. Moussaoui’s proffer with regard to wh'an

be expected o provide exculpatory testimony al trial.
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4. Mr. Moussaoui or standby counsel acticg for him are entitled to access-

_ The government must be compelled to allow the defense acc:ss—

i

‘and that }iis testimony will support the contention that Mr. Moussaoui is not 9/11. -

Acccss—}}s especially required in this capital case where, by statute, -

Mr. Moussaoui is entilled to “makc any proof, by lawful witnesscs, and shall have the like process

of the court to compel his wimesses to appear at his trial, as is usualty granted to compel wimasses

-~

to appear on behalf of the prosecution.” 18 U.S.C. § 3005. We view this statute as esscatially

these witnesses. United States v. Tipton, 90 F.3d 861,888 (4th Cir. 1996). A defendant is entitled

- 10 access o any prospective witness even if the witness ultimately refuses to be interviewed. See

United Statesv. Walton,602F.2d 1178, 1179-1180 (4th Cir. 1979). When witnesses are “seclucied"’

by the United States, itis the duty of ﬁe trial court to erisure that the defensc has access. /d. at 1180.
No provision of the law allows the United States to create a secret trove of witaesses that it

cau conceal from a capxtzl defendant when the evidence possessed by th;':sc wiﬁxes;es i$ material to
the defensc. Tothe c.ontrary, the Sixth Amendment guarmleés' the right to access to therelevant and
material cvidence possessed by these witnesscs because the cw;idcncc sought is plainly material and
f"avora.blc tohisdefense. See Washingtonv. Texas, 388 U.S. 14, 16 (1967) (violation of cormpulsory
process clause of Sixth Amendment whea defendant arbitrarily deprived of testimony that would
have been relevant and material to his defznse); see al;o United States v. Valén_f;cela-Bmal. 458

U.S. 858, 872-873 (1982) (due process violationif government dcports witness where defense shows

[ 7]

~ mandating 2 level playing field of equal access to witnesses in 2 cé.pita.l case. -
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that favorable and ﬁmrial evidsncz was lost); and, Brady v. Maryland, 373 USS. 83, 87 (1963)
_(“suppr:ssion by the prosecution of evidence fzvorable to an accused upon request violatss due
process where the evidence is materiai cither to guilt or punishment, irrespective of the good faith
or bad faith of the prosecution™).

The sum of these holdings then, is that if the defendamt can idcn@ witnesses that are
material to the defense, the court should order access 1o those witnesses so that their testimony can-

be discovered and produced for the jury. Otherwise, the court would be allowing the prosecutors to

secrete evidence that is favorable to ths accused. The government may no_
_eny access to evidence to a defendant. Ifa Wimess-

L ————_ islaces

that is material to the defense, the government cannot interfere with the ability ofa defendant to

inlerview that witness and/or to call that witness on behalf of the defense at trial.

The court must act to assure that Mr Moussaotu has the benefit of

_gzstxmony at trial. The reasons set forth above in support of our request for
acces- even more forceful whcn itcomes (o smcmmony for trial

- since that is the ultimate goal of securing access 6 him iu the first place. Since this is a death case,
18 U.S.C. §3005 suggm that Mr. Moussaoui is entitled to a writ to obtain the live testimony of this

witness.

CONCLUSION

This is 2 capital casc. The defendant sesks the testimony of a wimcss—
—Thc witness s situated such that he should have direct knowledge

of the crime charged in this case, the government kas refused a defense request for access to the
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wimess, and the witness has izformatica materizl to the defense. Tisrespectiully sucmitad that the

Court must do all in its power, because death is diFerent, to asszrs Hat the defendact or his stzadby

counsel gain access to this wilness for prs-trial interview and &z the defense then be allowed to -

securs the tcstémony of this witness for trial.
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Frank W, Dupham, Jr.
Federal Public Defender .-
Fastem District of Virginia
1650 King Street, Suite 500
. Alexandria, VA 22314
(703) 600-0808
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Gerald T. Zerkin
Assistant Federal Public Defender
Eastern District of Virginia

830 E. Mam Street, Suite 1100
Richmond, VA 23219

(804) 565-0880

74

Alan H. Yamamoto

108 North Alfrcd Street
Alexandria, VA 22314
(703) 684-4700

-

Respectiuly subrmitted,
STANDBY COUNSEL

/74
Edward B. MacMahon, Jr.
107 East Washirgton Strest’
P.0. Box 903
Middleburz, VA 20117
(540) 687-3902 - :

/o

Judy Clérks

Fedcral Defenders of

Eastern Washington and Idaho
10 N. Post, Stite 700

Spokane, WA 99201

(703) 600-0855 .
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_CERT[FICATE OF SERVICE

ITHEREBY CERTIFY thata que
for Access to Material Witnass and for a Writ Ad Testificandum Directing the
Unitad States to Produc for Testimony at Trial was served upon AUSA Robert Spencer,
AUSA David Novak, and AUSA Kenneth Karas, U.S. Attomey’s Office, 2100 Jamieson Avenue,
Alexandria, Virginia 22314, by facsimile, 'and also by placing a copy BY HAND in the bax
designated “U.S. Attomey” in the Clerk’s Office of the U.S. District Court for the Eastern District
- of Virginia; and, by first class mail upon Zacarias Mojssaoui, c/o Alexandria Detention Center, 2001

Mill Road, Alexandria, Virginia 22314, on this_#” day of September, 2002 -

/8/

Frank W. Dunham, Jr.”

y of the foregoing Memorandum in Supportof Motion,
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