
1 We are providing an unredacted copy of this memorandum to the government because we understand
that the Court has already released an unredacted copy of Dr. Patterson’s June 7, 2002 report to the government.  We
would have requested that the Patterson Report be redacted to eliminate Mr. Moussaoui’s statements and other
confidential information and we would have redacted this in turn.

2 Unless otherwise noted, transcript references are to the transcript of the April 22, 2002 hearing.
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)
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)

ZACARIAS MOUSSAOUI )

MEMORANDUM OF LAW REGARDING 
DEFENDANT’S MOTION TO PROCEED PRO SE

AND STATUS OF COUNSEL1

On April 22, 2002, the defendant, Zacarias Moussaoui, asserting a belief that counsel were

in a conspiracy with the government to kill him, moved to waive his right to court-appointed counsel

and to represent himself.  Although ambiguous in his request, Mr. Moussaoui did make it clear that

he did not want current counsel to remain involved in his defense, even as standby counsel, although

he does seem to want standby counsel of his own choosing.  (Tr. at 4, 18, 62-63.)2  

The Court ordered a psychiatric exam to help determine whether the attempted waiver was

knowing and voluntary.  (Tr. at 48-50, 53-54, Order dated April 22, 2002.)  The request to proceed

pro se, if granted, would bring with it harm to the defendant of ultimate consequence.  Further, there

remains significant doubt with regard to the defendant’s mental competence which has not yet been

definitively resolved notwithstanding Dr. Patterson’s most current report dated June 7, 2002.

Accordingly, ruling on the counsel waiver is premature.  Finally, we set forth herein the factual

circumstances and counsel’s view of the law that the Court should consider before acting on the



3 Conspiracy to Commit Acts of Terrorism Transcending National Boundaries (18 U.S.C. § 2332b(a)(2),
(c) (Count One)); Conspiracy to Commit Aircraft Piracy (49 U.S.C. § 46502(a)(1)(A), (a)(2)(B) (Count Two));
Conspiracy to Destroy Aircraft (18 U.S.C. §§ 32(a)(7) and 34) (Count Three)); Conspiracy to Use Weapons of Mass
Destruction (18 U.S.C. § 2332a(a) (Count Four)); Conspiracy to Murder United States Employees (18 U.S.C. §§ 1114
and 1117) (Count Five)); and Conspiracy to Destroy Property (18 U.S.C. § 844(f), (i), (n) (Count Six)).

4 The parties have briefed the issues regarding the legitimacy of the government’s notice of intent to seek
the death penalty.  Resolution of the challenge to death eligibility in this case could dramatically change the severity of
the consequences of Mr. Moussaoui’s pro se request.  Since it is purely a question of law, this issue could be argued
outside Mr. Moussaoui’s presence.  See Fed. R. Crim. P. 43(c)(3) (“A defendant need not be present . . . when the
proceeding involves only a conference or hearing on a question of law . . . .”).  See also Kentucky v. Stincer, 482 U.S.
730 (1987) (holding that it was not error to exclude the defendant from a . . . hearing where his absence did not interfere
with his opportunity for effective cross-examination); Terry v. Cross, 112 F. Supp. 2d 543, 551 (E.D. Va. 2000) (Ellis,
J.) (“[T]his right [to be present at trial] has not been extended to include a right to be present at all motions hearings
before the trial or after the verdict . . . .  The critical question is not whether the accused would have avoided conviction
by his presence, ‘but whether the [accused’s] presence at the proceeding would have contributed to the [accused’s]
opportunity to defend himself against the charges.”) (alteration in original) (citations omitted).

2

defendant’s motion to waive counsel and proceed pro se including the status of Mr. Moussaoui’s

current counsel in any future proceedings.

BACKGROUND

The Indictment in this case was returned on December 11, 2001.  It charges Mr. Moussaoui

with six (6) felonies, four of which carry the death penalty.3  The government has filed a notice of

intent to seek his death.4  Mr. Moussaoui has been in custody since August 16, 2001, and has been

in solitary confinement since September 11, 2001.  He was transferred from New York to Virginia

following his indictment in this district and has been held in the Alexandria Detention Center

(“ADC”) since that time.

When Mr. Moussaoui was arraigned on January 2, 2002, he refused to enter a plea, instead

stating, “In the name of Allah, I do not have anything to plea, and I enter no plea.”  (Jan. 2, 2002 Tr.

at 4.)  The Court later described Mr. Moussaoui’s conduct as “unorthodox and unpredictable” in

support of a decision by the Court to deny television coverage of the trial.  (Memorandum Opinion



5 His family contacts must be monitored by the government.

6 Third parties who are part of the defense team, e.g., expert witnesses, may talk to Mr. Moussaoui in
counsel’s presence on the phone, but the person must first be “vetted” by the FBI.
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dated Jan. 18, 2002 at 12.)  The case was certified as “complex” under the Speedy Trial Act, 18

U.S.C. §§ 3161-3174, largely because discovery material will include a large quantity of classified

information.  Accordingly, hearings under the Classified Information Procedures Act, 18 U.S.C. app.

III, were set for August 15 and September 5, 2002.

Shortly after arraignment, the government imposed Special Administrative Measures

(“SAM”) governing Mr. Moussaoui’s condition of confinement.  The SAM basically continued

Mr. Moussaoui’s pre-trial detention solitary confinement, shutting him off from the outside world

except for his attorneys and immediate family.5  Mr. Moussaoui cannot initiate or receive phone calls

or mail from any other third parties.6  On January 23, 2002, Mr. Moussaoui was moved to a different

cell which was much smaller than the one that he had been held in at the ADC since his arrival in

Virginia in December, 2001.  Counsel’s observations are to the effect that these conditions, over

time, and particularly after the move to the more restrictive cell environment, began to weigh on

Mr. Moussaoui, affecting his mental state.

On April 22, 2002, there was a hearing before the Court.  At the outset, Mr. Moussaoui asked

for recognition from the Court and when this was granted, moved to discharge his lawyers and

proceed pro se.  (Tr. at 1-2.)  However, Mr. Moussaoui’s desire to proceed without counsel was not

absolute because he also wanted the assistance of a Muslim lawyer who he would select and hire to

advise on matters of procedure.  (Tr. at 4, 62-63.)  During this hearing, Mr. Moussaoui alleged that

his lawyers were in a conspiracy with the government to kill him (Tr. at 5-8), and linked the Court



7 Ironic in all of this is that the government’s refusal to let Mr. Moussaoui speak under less than perfect,
but nevertheless controlled circumstances, with an Islamic consultant may have precipitated Mr. Moussaoui’s
unencumbered statement to the world.  At least seven (7) times during Mr. Moussaoui’s address to the Court, he lapsed
into a language that the government claims sounded like Arabic.

8 [REDACTED]ui was intimately involved in the preparation of the motion papers, including correcting
details and eventually requiring an errata to be filed.  He became upset when particular points were not made as he felt
they should have been.  Mr. Moussaoui knew that he had a right to proceed pro se provided his waiver was knowingly
and voluntarily made and that counsel were prepared to assist him in exercising that right at any time he decided to do
so.  To engage in such an elaborate, unnecessary ruse, which he said he was carrying out from March 27, 2002 through
April 22, 2002, seems so bizarre that it suggests that he could be suffering something akin to the affliction of John Nash
depicted by Russell Crowe in the movie, “A Beautiful Mind.”  Mr. Nash, a Nobel prize winner, was suffering from
debilitating paranoid schizophrenia.  Because he was such a genius, his illness was difficult to recognize by those around
him.  Mr. Moussaoui’s high intellect has much the same effect here.

9 [REDACTED]son’s characterization of the writings as “well researched” is apparently based on advice
from AUSA Spencer who had not seen all of the writings and who is trying to have Mr. Moussaoui executed.
Mr. Spencer’s task will obviously be easier if this case proceeds without qualified counsel.

4

into the conspiracy (Tr. at 7-8).7  Later, at the same hearing, Mr. Moussaoui tried to waive trial by

jury and seek a trial before the judge whom he had just accused of being in the conspiracy to kill

him.  (Tr. at 59.)  Mr. Moussaoui said that the motion his counsel had filed that resulted in the

April 22, 2002 hearing was just a ruse by him to get into court so he could request the right to

proceed pro se and that he was actually not interested in any of the relief requested by the motion

itself.  (Tr. at 18, 43-46.)8

After observing his performance in open court and making inquiry with defense counsel, the

Court ordered a psychiatric evaluation to assist the Court in determining whether Mr. Moussaoui’s

waiver of his right to counsel was knowing, intelligent, voluntary and uncoerced.  (Tr. at 48-50, 53-

54.)  In this regard, the Court, by order of April 26, 2002, appointed Dr. Raymond Patterson, a

psychiatrist nominated by the government, to conduct the evaluation.

Immediately following the April 22, 2002 hearing, Mr. Moussaoui filed numerous papers

with the Court.  In his report, Dr. Patterson characterizes these papers as “well researched.”  (May

23, 2002 Report at 21.)9   Two very experienced mental health experts retained by defense counsel
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found different significance in the writings, finding, among other things, that many of them “appear

relatively fragmented and disorganized with multiple digressions and conspicuous logical

inconsistencies.”  (May 31, 2002 Report at 15.)

Dr. Patterson endeavored to see Mr. Moussaoui at the ADC on May 8 and 10, 2002.

Mr. Moussaoui declined to see him.  The Court entered another Order on May 15, 2002, suggesting

that Mr. Moussaoui’s refusal to see Dr. Patterson might itself be indicative of a mental health

problem and suggested that a ninety-day evaluation at FCC Butner might be in order if

Mr. Moussaoui did not cooperate with Dr. Patterson’s efforts.  In that Order, Mr. Moussaoui was

“advised” to cooperate with Dr. Patterson, who, thereafter, endeavored to see him on May 18 and

22, 2002.  Ultimately, no examination occurred by the time Dr. Patterson’s report was filed on

May 29, 2002.

In sum, Dr. Patterson’s May 29, 2002 report concluded that Mr. Moussaoui’s “defiance of

the court’s orders does not appear to be based in mental illness, but without the cooperation of the

defendant in a full psychiatric examination, the question of mental disease or defect cannot be fully

and directly addressed.”  (May 23, 2002 Report at 21.)  The two experts retained by defense counsel,

based on essentially the same information made available to Dr. Patterson, concluded “to a

reasonable degree of professional certainty that notwithstanding Dr. Patterson’s observations and

descriptions of the defendant, there is a compelling and reasonable basis for continuing concern that

Mr. Moussaoui’s decision to waive his right to counsel may be the product of a mental disease or

defect rendering the decision involuntary or without a knowing appreciation of its consequences.”

(May 31, 2002 Report at 15.)
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Striking, when Dr. Patterson’s initial report is compared with the report of defense experts,

are the differences in the accounts of interviews conducted with Messrs. Dunham and Zerkin.  (Cf.

May 23, 2002 Report at 14-17 and May 31, 2002 Report at 6-9.)  Counsel endeavored to provide the

same information to Dr. Patterson as well as the experts retained by defense counsel.  Yet, counsel

must have done a better job of describing the relationship with Mr. Moussaoui to those doctors

because their May 31, 2002 report accurately captures the essence of counsels’ relationship with

Mr. Moussaoui while Dr. Patterson’s report does not.  Dr. Patterson’s report also glosses over a

highly relevant family history of mental illness.  See May 31, 2002 Report at 12-13.

Dr. Patterson’s June 7, 2002 report concludes that Mr. Moussaoui is knowingly and

voluntarily waiving his right to counsel and that the waiver is not the product of mental illness.

(June 7, 2002 Report at 10.)  Dr. Patterson reaches this conclusion after a two-hour interview of

Mr. Moussaoui in which he “continued to refuse to answer certain questions on the mental status

examination.”  (June 7, 2002 Report at 6.)  Though Dr. Patterson found that Mr. Moussaoui did

participate meaningfully in the interview, Mr. Moussaoui “did not want to address questions

regarding his mental health functioning directly . . . .”  (June 7, 2002 Report at 3.)  In this regard,

Dr. Patterson noted that Mr. Moussaoui “would not answer the question directly as to whether or not

he had had hallucinations currently or in the past.”  (June 7, 2002 Report at 6-7.)  Further,

Dr. Patterson noted that Mr. Moussaoui “would not further discuss the content of this information

[religious and political beliefs] so it is not possible to evaluate whether it is based on some delusional

process or legitimate and verifiable basis.”  (June 7, 2002 Report at 7.)   Finally, Dr. Patterson noted

that Mr. Moussaoui “continues to be somewhat guarded regarding specific information . . . .”

(June 7, 2002 Report at 7.)   This can be hardly be described as “full cooperation” with a psychiatric



10 Dr. Patterson also noted that Mr. Moussaoui is “awaiting feedback from a Muslim attorney he has
seen.”  (June 7, 2002 Report at 9.)  We note that the Court provided counsel a copy of a seven (7) page, one paragraph
long letter dated June 5, 2002 from Bro. Freeman opining that “Bro. Moussaoui is wholly competent to decide whether
he should proceed with a lawyer or pro se . . . .”  (Freeman Letter at 1.)  This rather unremarkable conclusion is made
by a lawyer who saw Mr. Moussaoui for an hour and is in stark contrast with the conclusions of counsel who have met
with Mr. Moussaoui in excess of fifty-five (55) times.  It also is in conflict with the information provided by “Bro.
Freeman” to counsel and as related in the report of experts retained by the defense.  (May 31, 2002 Report at n.1.)
Further, during a telephonic conversation with Frank Dunham, “Bro. Freeman” conceded he was not competent to render
an opinion on this issue.
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examination, which on May 29, 2002, Dr. Patterson said was sine qua non to fully addressing the

question of mental disease or defect.

Dr. Patterson recognizes that “it is possible [interaction with his attorneys] is based in some

fantasy or delusion . . . .”  (June 7, 2002 Report at 7.)  However, Dr. Patterson opines that it is

instead the product of his political and religious belief systems.  Though relying on his conclusion

that Mr. Moussaoui’s “beliefs are supported by his sub-culture,” Dr. Patterson offers no evidence

that persons of Mr. Moussaoui’s “sub-culture” have acted similarly when facing serious criminal

charges related to terrorism.  (June 7, 2002 Report at 9.)  To our knowledge, none of the terrorist

defendants in previous U.S. trials  (who were also of Mr. Moussaoui’s subculture) have proceeded

pro se.

Dr. Patterson’s conclusion in his June 7, 2002 report that Mr. Moussaoui is competent to

waive counsel on the basis of this two-hour meeting with Mr. Moussaoui during which he refused

to answer a number of relevant questions, is inconsistent with that of his May 23, 2002 report that

“without the cooperation of the defendant in a full psychiatric examination, the question of mental

disease or defect cannot be fully and directly addressed.”  (May 29, 2002 Report at 21.)10



11 This right is also codified at 28 U.S.C. § 1654 (1994) (“[I]n all courts of the United States the parties
may plead and conduct their own cases personally or by counsel . . . .”).

12 Out of 695 reported cases in which Faretta is not only cited but also editorially discussed, 133 involve
decisions where the Faretta right was denied.
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Given the timing of our receipt of Dr. Patterson’s June 7, 2002 report (we received it

mid-morning today), counsel anticipate providing a short supplemental report from experts retained

by the defense as soon as possible.

I. THE FARETTA RIGHT

In Faretta v. California, 422 U.S. 806 (1975), the Court recognized a constitutional right

(hereafter the “Faretta right”) of an accused to act as his own counsel.  To exercise the Faretta right,

a defendant is required to make a knowing, voluntary, and intelligent waiver of the right to the

assistance of counsel given the particular facts and circumstances of the case.11  Godinez v. Moran,

509 U.S. 389, 400 (1993); Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (court should consider

totality of circumstances in considering a waiver of the right to counsel).  As the Supreme Court

observed in Faretta, “[t]he right of self-representation is not a license to abuse the dignity of the

courtroom.  Neither is it a license not to comply with relevant rules of procedural and substantive

law.”  Faretta, 422 U.S. at 834 n. 46. 

The right to self-representation “is not absolute, and ‘the government’s interest in ensuring

the integrity and efficiency of the trial at times outweighs the defendant’s interest in acting as his

own lawyer.’”  United States v. Frazier-El, 204 F.3d 553, 559 (4th Cir.), cert. denied, 531 U.S. 994

(2000) (citation omitted).12  In this case, because the right to counsel is the default position (see

discussion of United States v. Singleton, 107 F.3d 1091 (4th Cir.), cert. denied, 522 U.S. 825 (1997)

at pp. 12-13, infra), the defendant’s Faretta right may be overridden by the substantial security



13 See, e.g., United States v. Frazier-El, 204 F.3d 553, 560 (4th Cir.), cert. denied, 531 U.S. 994 (2000)
(defendant’s insistence on representing himself so that he can assert a frivolous argument in his own defense was deemed
sufficient to deny Faretta right as being asserted for an improper purpose).

14 To assert the Faretta right, a defendant must clearly and unequivocally inform the Court that he wants
to represent himself and does not want counsel.  United States v. Frazier-El, 204 F.3d 553, 558 (4th Cir.), cert. denied,
531 U.S. 994 (2000); see also, United States v. Hill, 526 F.2d 1019, 1024 (10th Cir. 1975) (Faretta request denied
because not clear and unambiguous since it was a request for hybrid counsel arrangement to which there is no right even
if the co-counsel is retained), cert. denied, 425 U.S. 940 (1976); Thomas v. Newland, ___ F. Supp. ___, 1999 U.S. Dist.
LEXIS 1393, at *16 (N.D. Cal. 1999) (“[A] defendant has no constitutional right ‘to represent himself and have access
to ‘advisory’ or ‘consultive’ counsel at trial.’”) (quoting United States v. Kienenberger, 13 F.3d 1354, 1356 (9th Cir.
1994).

15 See note 19 infra.

16 United States v. Purnett, 910 F.2d 51, 56 (2nd Cir. 1990) (where trial court has sufficient cause to
doubt the competency of a defendant to make a knowing and intelligent waiver of the right to counsel, appointed counsel
must continue until the competency issue is resolved); United States v. Boigegrain, 155 F.3d 1181, 1186 (10th Cir. 1998)
(delay in dismissing public defender for six months until issue of competency resolved, particularly where delay was due
in part to defendant’s refusal to cooperate with psychiatrists, did not deny Faretta right because Court cannot
simultaneously question mental competence and yet accept counsel waiver as knowing and intentional), cert. denied, 525
U.S. 1083 (1999).

17 No conflicts counsel has been appointed.  Accordingly, defense counsel are left in the awkward
position of suggesting opposition to the client’s request to fire them and proceed pro se.  However because of concerns
about the nature of this prosecution, the validity of Mr. Moussaoui’s attempted waiver, including his mental state, reasons
to deny the request are set forth herein.  As noted later, it may well be appropriate for this Court to replace the current
counsel.
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interests of the United States.  (See Motion for Access by Defendant to Classified and Sensitive

Discovery and for Relief from Special Administrative Measures Concerning Confinement filed

contemporaneously herewith).  There is no case of which we are aware in which a defendant has

been allowed to proceed pro se wherein access to national security information is required.  

There are also other reasons why the Faretta right has been denied.  These include asserting

it for an improper purpose,13 timeliness, the waiver not being clear and unequivocal,14 disruptive

behavior,15 language problems, and incompetence.16  Even without the question of Mr. Moussaoui’s

mental competence looming as it does in this case, there are grounds in the current record to deny

Mr. Moussaoui’s request to proceed pro se.17  In addition to the very serious issue of



18 What Mr. Moussaoui has made clear is that he does not want current counsel to represent him either
as counsel or in a “stand by” capacity.  (Tr. at 46, 63.)
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Mr. Moussaoui’s mental health, there are a variety of factors that could lead the Court to deny the

Faretta right.

First, as found by Dr. Patterson, if Mr. Moussaoui is merely following his “political beliefs”

in seeking to proceed pro se, he may well be attempting to use the forum of an open public trial to

make a political statement.  In this regard, the Court should consider the colloquy in Frazier-El and

once competency is resolved, conduct an ex parte inquiry to determine whether the defense

Mr. Moussaoui intends to offer in this case is sufficiently more legitimate and sincere than the

defense advanced in Frazier-El.

Second, Mr. Moussaoui’s request to proceed pro se is not clear and unequivocal as required

by Fourth Circuit law.  See Frazier-El, 204 F.3d at 558-59.  While stating that he wants to represent

himself, he nevertheless told the Court that he wants the assistance of a Muslim lawyer to advise him

on procedure during the trial.  (Tr. at 4, 62-63.)  Further, when specifically asked by the Court if he

wanted to fire his attorneys and proceed pro se, he answered, “no.”  (Tr. at 26.)  He also said “no”

when specifically asked whether he wanted “to hire . . . a Muslim attorney.”  (Tr. at 26.)

Mr. Moussaoui also advised that “[i]f it will be proven to me that you will supply to me all the

elements to prepare my own defense, I will reconsider your offer . . . [to proceed pro se].”  (Tr. at

27.)  These ambiguous and seemingly contradictory statements support a finding that Mr.

Moussaoui’s pro se assertion has not been made clearly and unequivocally.18

The Court could also conclude that the waiver is not clear and unequivocal because of

Mr. Moussaoui’s refusal to comply with the Court’s requirement that he submit to a mental health



19 While counsel believe this conduct is most likely the product of a serious mental illness, we note that
the defendant’s pro se right is circumscribed by the requirement that the defendant not disregard the dignity, order and
decorum of judicial proceedings.  See, e.g., United States v. West, 877 F.2d 281 (4th Cir.), cert. denied, 493 U.S. 959
(1989); United States v. King, 582 F.2d 888, 890 (4th Cir. 1978); United States v. Gallop, 838 F.2d 105, 107-08 (4th
Cir. 1988); United States v. Ellerbe, 172 F.3d 864, 1999 U.S. App. LEXIS 2049, *4 (4th Cir. 1999) (per curiam)
(unpublished opinion, copy attached); United States v. Rowley, 155 F.3d 563, 1998 U.S. App. LEXIS 16993, *5 (4th
Cir. 1998) (per curiam) (unpublished opinion, copy attached).  The defendant’s conduct to date, if volitional, certainly
provides more than adequate bases to conclude that the defendant will not be able to comply with the requirements of
proceeding pro se.
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evaluation.  As the Court itself has noted, such a refusal “frust[rates] his own goal of representing

himself.”  (Order dated May 15, 2002 at 2.)  It is also evidence of the uncertainty of Mr. Moussaoui’s

pro se request.   Mr. Moussaoui’s subsequent decision to meet with Dr. Patterson does not change

the fact that he previously refused to meet with Dr. Patterson four times although having been

advised to do so.  Further, this meeting cannot be described as cooperative because Mr. Moussaoui

would not answer questions regarding his mental health functioning directly and withheld other

information which would be relevant to Dr. Patterson’s task.

Third, as Dr. Patterson notes in one of his recommendations, Mr. Moussaoui’s refusal to

follow the Court’s orders may be an indication that he may also refuse to follow other Court-required

mandates during the course of trial and he has not retracted this recommendation in his most recent

report.  (May 23, 2002 Report at 21.)  Given this concern, and Mr. Moussaoui’s writings after April

22, 2002, (which have included verbal attacks on the Court and counsel) which include a statement

that he will not even read the Court’s orders except insofar as they set a hearing date, the Court could

reasonably project disruptive behavior at trial.19  Indeed, when following the rules of the Court was

discussed, Mr. Moussaoui said he would follow the rules of the Court, but continued to say that he

would not follow anything that interferes with his religion.  (June 7, 2002 Report at 3.)



20 Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (remanding to the trial court to determine whether the
defendant validly waived his right to counsel) (citations omitted); see also id. at 464 (“[W]e ‘do not presume
acquiescence in the loss of fundamental rights.’”) (citation omitted).

21 See Fields v. Murray, 49 F.3d 1024, 1029 (4th Cir.) (en banc) (“So important is the right to counsel
that the Supreme Court has instructed courts to ‘indulge in every reasonable presumption against [its] waiver.’”)
(alteration in original) (citation omitted), cert. denied sub nom., Fields v. Angelone, 516 U.S. 884 (1995).  Accord United
States v. Farhad, 190 F.3d 1097, 1099 (9th Cir. 1999) (“We approach this question [of waiver of the right to counsel]
cautiously, indulging ‘every reasonable presumption against waiver.’”) (citation omitted), cert. denied, 529 U.S. 1023
(2000).

22 Senior District Judge Albert V. Bryan, Jr. was the District Court judge.
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Finally, in the absence of proof that each of the conditions for waiver have been satisfied, or

when there is doubt of such proof, the waiver of counsel should be rejected.  This is due in part to

the longstanding principle that “‘courts [should] indulge every reasonable presumption against

waiver’ of fundamental constitutional rights,”20 particularly the right to an attorney.21

The reticence to allow a defendant to proceed pro se is based on the recognition that the right

to counsel is preeminent over the right to self-representation.  As the Fourth Circuit has stated,

“‘[w]here the two rights are in collision, the nature of the two rights makes it reasonable to favor the

right to counsel, which, if denied, leaves the average defendant helpless.’”  United States v.

Singleton, 107 F.3d 1091, 1096 (4th Cir.) (quoting Tuitt v. Fair, 822 F.2d 166, 174 (1st Cir.), cert.

denied, 484 U.S. 945 (1987)), cert. denied, 522 U.S. 825 (1997).

In United States v. Singleton, 107 F.3d 1091 (4th Cir.), cert. denied, 522 U.S. 825 (1997),

which originated from the Eastern District of Virginia,22 the Fourth Circuit Court of Appeals

elaborated on the constitutional differences between the right to counsel and the right to

self-representation:

[R]epresentation by counsel does not merely tend to ensure
justice for the individual criminal defendant, it marks the process as
fair and legitimate, sustaining public confidence in the system and in



23 Other Fourth Circuit opinions are in accord.  See Fields v. Murray, 49 F.3d 1024, 1029 (4th Cir.) (en
banc) (stating “‘[o]f the two [rights], the right to be represented by counsel is preeminent’” and finding no constitutional
violation where the trial court refused to allow the defendant, who was represented by counsel, to personally cross-
examine the minor girls who were alleging that the defendant had sexually assaulted them) (citation omitted), cert. denied
sub nom., Fields v. Angelone, 516 U.S. 884 (1995); United States v. Gillis, 773 F.2d 549, 559 (4th Cir. 1985) (“Of the
[right to be represented by counsel and the right to present your own defense], the right to be represented by counsel is
preeminent . . . .”) (citations omitted).  Accord Tuitt v. Fair, 822 F.2d 166, 177 (1st Cir.) (stating that “[t]he right to
counsel is, in a sense, the paramount right; if wrongly denied, the defendant is likely to be more seriously injured than
if denied his right to proceed pro se”), cert. denied, 484 U.S. 945 (1987).
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the rule of law.  In this sense, the Sixth Amendment right to counsel
serves important public purposes.

By contrast, the right to self-representation identified in
Faretta is concerned primarily with individual rights. . . . [S]elf-
representation champions individual freedom of choice.  “The right
to appear pro se exists to affirm the dignity and autonomy of the
accused and to allow the presentation of what may, at least
occasionally, be the accused’s best possible defense.”

Because the right to counsel serves both individual and
collective good, it is appropriate to ascribe it a constitutional primacy
which the more individualistic right of self-representation does not
command.

Id. at 1102 (citations omitted). 

Given these differences, the Fourth Circuit in Singleton concluded, when the right to counsel

and the right to self-representation collide, the former wins.  That is, “[o]f the two rights . . . the right

to counsel is preeminent and hence, the default position.”  Singleton, 107 F.3d at 1096.23

Based on Singleton and the other cases noted in footnote 23 herein, Mr. Moussaoui’s request

to represent himself should be denied if this Court has insufficient proof that the waiver is knowing,

voluntary, and uncoerced or that he is competent to waive counsel.  Further, Mr. Moussaoui’s

demand should be denied if that proof is equivocal, for the right of counsel is the “default position.”

Singleton, 107 F.3d at 1096.  Thus, the Court was correct to note that Mr. Moussaoui’s refusal to

meet with Dr. Patterson will not help his position because the Court may not be able to determine



24 We also note in another memorandum that granting Mr. Moussaoui’s request to proceed pro se without
also granting additional relief (in the form of relaxation of the SAM and access to sensitive/classified discovery
information) will result in a denial of his due process rights to a fair trial.
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whether the requisite elements for waiver have been satisfied.  (See May 15, 2002 Order at 2; see

also April 29, 2002 Order at 2) (denying the defendant’s opposition to the mental health evaluation,

and stating, “opposing the evaluation is inconsistent with the defendant’s desire to represent himself

because the Court will not be able to resolve the voluntariness of that decision without the

evaluation.”).  Mr. Moussaoui’s recent meeting with Dr. Patterson does not change this because he

still failed to fully cooperate.

It was just such a situation that the Minnesota Supreme Court faced in Minnesota v.

Gissendanner, 343 N.W.2d 668 (Minn. 1984), in which the defendant claimed that the trial court

erred in refusing to let him represent himself.  Id. at 669.  In affirming the trial court’s decision, the

Minnesota Supreme Court explained that,

The record on appeal in this case indicates that defendant refused to
cooperate completely in a mental examination at [a facility].  A
failure to fully cooperate in such an examination may be held against
a defendant in determining whether he can make an intelligent
decision to represent himself. 

Id. (emphasis added).

For all of the above reasons, the Court would not err in denying Mr. Moussaoui his right to

proceed pro se, and in so doing would no doubt preserve the only realistic chance he has to save his

life.24

II. COMPETENCE AND MENTAL HEALTH CONSIDERATIONS

The concept of competency to stand trial and the ability to knowingly and voluntarily waive

counsel are distinguished in Godinez.  As the Supreme Court noted, the former focuses on “the



25 Of course, a mental illness which interfered with decision-making regarding counsel could impair
overall competency to stand trial.  Thus, implicit in the competency issue with regard to a waiver of the right to counsel
is the competency to stand trial question.  Dr. Patterson’s most recent report of June 7, 2002 states “there has not been
any issue of Mr. Moussaoui’s competence to proceed to trial raised by the parties . . . ,” (June 7, 2002 Report at 9), but
omits the fact that this is raised implicitly when the question of competency to waive counsel arises.
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defendant’s mental capacity, [i.e.,] the question is whether he has the ability to understand the

proceedings.”  509 U.S. 389, 401 n.12 (emphasis in original).  In contrast, the latter focuses on

whether the defendant “actually does understand the significance and consequences of a particular

decision and whether the decision is uncoerced.”  Id.  

Accordingly, there are cases that have found a defendant competent to stand trial, but not

competent to waive counsel due to mental illness.  See, e.g., Wilkins v. Bowersox, 145 F.3d 1006,

1013 (8th Cir. 1998) (affirming the district court’s grant of habeas corpus relief to a defendant who

was competent to waive counsel, but whose waiver of counsel was not knowing, intelligent, and

voluntary).  This is particularly true when a defendant’s decision making process regarding counsel

is “coerced” by mental disease, defect or other mental condition that does not impact his capacity

to understand the nature of the proceedings against him but which does interfere with his decision

making regarding counsel.25

Initially, neither Dr. Patterson nor the experts retained by defense counsel could reach a

definitive conclusion about whether or not Mr. Moussaoui is suffering from a mental illness which

impairs his ability to make a knowing, voluntary, and uncoerced waiver of the right to counsel.

However, two highly qualified mental health professionals have opined that “[t]here is considerable

evidence that Mr. Moussaoui’s thinking is dominated by irrational and unrealistic persecutory beliefs

. . . . His judgment appears to be severely affected by his paranoid beliefs, and by his apparent

tendency to experience fragmented, disorganized, and digressive forms of thought . . . . There is also
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considerable evidence that he lacks insight into the manner in which his idiosyncratic behavior and

unrealistic, irrational thinking affect his judgment, his relationships with counsel, or his position with

the Court.”  (May 31, 2002 Report at 15.)   Indeed, as noted earlier, these two experts opine that

“notwithstanding Dr. Patterson’s observations and descriptions . . . there is a compelling and

reasonable basis for continuing concern that Mr. Moussaoui’s decision to waive his right to counsel

may be the product of a mental disease or defect rendering the decision involuntary or without a

knowing appreciation of its consequences.”  Id. (emphasis added).

Dr. Patterson’s meeting with Mr. Moussaoui does not alter our serious concerns regarding

Mr. Moussaoui’s mental competence.  Dr. Patterson’s report raises more questions than it answers

and the defendant’s refusal to fully cooperate leaves open even more questions.

On the state of this record, the Court should direct a more thorough evaluation of

Mr. Moussaoui’s mental state, as recommended by the two experts retained by defense counsel. 

Initially, this should consist of an order directing Mr. Moussaoui to cooperate with an examination

conducted by the experts retained by the defense.  After that evaluation is completed, should serious

questions remain, the Court should not attempt any Faretta/waiver hearing, but should instead

commit Mr. Moussaoui to the Mental Health Division at FCC Butner for examination of his mental

competence to proceed.

The story told by Dr. Patterson is that Mr. Moussaoui’s actions are based solely on his

ideology.  We disagree.  There is more to the story than this.  Mr. Moussaoui’s ideology appears to

be interlaced with serious psychopathology, the nature of which is unclear, but which is strongly

manifest in the texture of counsel’s interaction with him.  Consequently, counsel have substantial

doubts about his capacity to interact rationally with counsel and to make rational decisions about the
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conduct and disposition of the case.  Dr. Patterson has reached premature closure on the issue of

Mr. Moussaoui’s competence and has failed to give adequate attention to the texture of counsel’s

interactions with Mr. Moussaoui and their concerns about his rationality.

III. STATUS OF COUNSEL

It is most difficult to take positions, as counsel do here, which on their face contradict the

stated positions of our client, particularly where, as here, the client alleges that counsel have a

personal stake in remaining in the case other than devotion to the client’s best interests.  Counsel

take the positions presented herein because we believe Mr. Moussaoui’s beliefs concerning the

motivations of his current counsel are most likely the product of a serious mental illness, that his

endeavor to waive counsel is not knowing and voluntary because it is coerced by this mental state,

and most importantly, that for Mr. Moussaoui to proceed without counsel could be fatal.  

On the other hand, it would not be in the interests of justice, if Mr. Moussaoui is found to be

competent to make an acceptable voluntary waiver of the right to counsel, to require him to proceed

with counsel, even as standby, who he believes are trying to harm him, whether or not this belief is

true.  Further, if the Court determines that Mr. Moussaoui is competent to make a knowing,

voluntary and uncoerced waiver of the right to counsel, then an irreconcilable conflict exists because

there has been a total breakdown of communication with the client.  See e.g., United States v.

Mullen, 32 F.3d 891, 897 (4th Cir. 1994).  Accordingly, in the event the Court finds that

Mr. Moussaoui has made an acceptable waiver of the right to counsel, the undersigned respectfully

request leave to withdraw.
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