
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA )
)

v. ) Criminal No. 01-455-A
)

ZACARIAS MOUSSAOUI )

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR 
ACCESS BY DEFENDANT TO CLASSIFIED AND SENSITIVE 

DISCOVERY AND FOR RELIEF FROM SPECIAL ADMINISTRATIVE 
MEASURES CONCERNING CONFINEMENT

This Memorandum of Law is submitted in support of the Motion for Access by Defendant

to Classified and Sensitive Discovery and for Relief from Special Administrative Measures

Concerning Confinement.  The Motion requests that, if Mr. Moussaoui is granted his request to

waive his right to counsel and to proceed pro se, that he also be granted access to classified and

sensitive discovery information and limited relief from the Special Administrative Measures

(“SAM”) that govern the conditions of his confinement.  This relief would be necessary in that

instance to protect Mr. Moussaoui’s other rights under the Fifth, Sixth and Eighth Amendments.

INTRODUCTION

In this case, a combination of restrictions unilaterally imposed by the government make it

impossible for Mr. Moussaoui, acting pro se, to defend himself without some relief.  First, the SAM

cuts him off from the outside world.  Second, denial of access to two significant bodies of discovery

information—that which is sensitive and that which is classified—cuts Mr. Moussaoui off in a pro

se capacity from access to evidence to be used against him and evidence that may exculpate him.

To protect both Mr. Moussaoui’s Sixth Amendment Faretta right to waive counsel and proceed pro

se and his right to a fair trial, the Court must grant relief from the SAM so that Mr. Moussaoui can



1 On April 22, 2002, Mr. Moussaoui moved the Court for leave to proceed pro se.  When a defendant
seeks to waive counsel and proceed pro se, it is often said that he is seeking to “exercise his Faretta right.”  See Faretta
v. California, 422 U.S. 806 (1975) (Sixth Amendment guarantees right to self-representation).

The right to counsel is so fundamental to the protection of other rights that the Fourth Circuit has said that a trial
court should “‘indulge in every reasonable presumption against [its] waiver.’” Fields v. Murray, 49 F.3d 1024, 1029 (4th
Cir.) (en banc) (citation omitted) (alteration in original), cert. denied sub nom., Fields v. Angelone, 516 U.S. 884 (1995).
It is those “other rights” about which we are concerned here.

2 Conspiracy to Commit Acts of Terrorism Transcending National Boundaries (18 U.S.C. §§
2332b(a)(2) and (c) (Count One)); Conspiracy to Commit Aircraft Piracy (49 U.S.C. §§ 46502(a)(1)(A) and (a)(2)(B)
(Count Two)); Conspiracy to Destroy Aircraft (18 U.S.C. §§ 32(a)(7) and 34) (Count Three)); Conspiracy to Use
Weapons of Mass Destruction (18 U.S.C. § 2332a(a) (Count Four)); Conspiracy to Murder United States Employees
(18 U.S.C. §§ 1114 and 1117) (Count Five)); and Conspiracy to Destroy Property (18 U.S.C. §§ 844(f), (i), (n) (Count
Six)).

3   See  Joint Motion to Certify Case as "Complex" and to Set Forth Schedule Regarding Death Penalty
Notice and the Court’s Order of December 27, 2001.
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contact the outside world and must grant Mr. Moussaoui access to the sensitive and classified

discovery information.1

BACKGROUND

Mr. Moussaoui was indicted by a grand jury of this Court on December 11, 2001 on six (6)

charges, four of which carry the death penalty.2  At arraignment on January 2, 2002, the case was set

for trial outside the time required by the Speedy Trial Act, 18 U.S.C. §§ 3161-3174, because it was

certified as “complex.”  This certification was in part due to the government’s anticipation that a part

of the discovery material in the case was classified information.3  Accordingly, the Court scheduled

hearings under the Classified Information Procedures Act (hereinafter “CIPA”), 18 U.S.C. app. III,

and entered a protective order that, inter alia, required all members of the defense team to obtain

security clearances before acquiring access to classified information.  The government has advised

counsel on several occasions that Mr. Moussaoui will not be cleared under any circumstances to see

any classified information.
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As of the date of filing this Motion, the Moussaoui Secure Classified Information Facility

(“SCIF”) contains an enormous amount of discovery.  If Mr. Moussaoui started reading today, he

would likely be unable to finish reading it by the day of trial even if that is all he did.  Much of it is

in a foreign language and will have to be translated by cleared translators.

On January 7, 2002, counsel received notice as to the terms of the SAM that would govern

Mr. Moussaoui’s pre-trial confinement.  Those conditions are harsh, literally unprecedented, and

have been the subject of prior litigation in this Court.  The SAM, of course, presume that

Mr. Moussaoui will be represented by cleared (from a standpoint of access to classified information)

counsel who would be responsible for the investigation of the case, including the review and analysis

of classified information and representation of Mr. Moussaoui’s interests at any CIPA proceeding.

The SAM prohibits Mr. Moussaoui from communication of any sort with any person who has not

been cleared by the government as a member of his defense team or who is a member of his

immediate family.  (SAM 4.)  He is precluded from using the telephone to locate and hire his own

attorney to assist him with his defense or to locate experts and witnesses himself.  (SAM 2.h.)

Outgoing mail is limited to counsel, the Court and his immediate family—incoming mail is delivered

to his counsel after inspection by the FBI.  Of course, Mr. Moussaoui cannot leave the jail to

investigate anything on his own.

On January 22, 2002, the Court entered a Protective Order that divided the non-classified

discovery information in the case into two categories—“general” and “sensitive.”  After

Mr. Moussaoui sought leave of Court to proceed pro se on April 22, 2002, the government requested

that sensitive discovery information not be provided to Mr. Moussaoui until Mr. Moussaoui’s motion

to proceed pro se was resolved.  It is not clear what the government’s intentions are with regard to
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the sensitive discovery information in the event Mr. Moussaoui’s motion to proceed pro se is

granted.  The volume of sensitive discovery information is such that it will take several people to

read it between now and trial if that is all that they did.

The government began delivery of substantial amounts of classified information to defense

counsel on June 1, 2002 in accordance with the Court’s Order of January 2, 2002, which required

delivery by June 1, 2002.  The government is still in the process of delivering this information.

ARGUMENT

I. MR. MOUSSAOUI CANNOT WAIVE THE RIGHT TO A FAIR TRIAL

In this case, the government has imposed restrictions on the defendant’s access to discovery

information by classifying and/or labeling it as “sensitive” and has also imposed restrictions on the

defendant’s ability to communicate with the outside world.  Counsel can find no precedent in case

law where a defendant has asked for and been granted the right to proceed pro se, but has been

restricted in that endeavor as the government would restrict the defendant here.  

Access to classified information, sensitive discovery information, and relaxation of the

restrictions of the SAM are therefore required if Mr. Moussaoui’s motion to proceed pro se is

granted.  Otherwise, Mr. Moussaoui’s waiver of counsel will become the effective equivalent of a

waiver of his right to a fair trial.  See United States v. Farhad, 190 F.3d 1097, 1101 (9th Cir. 1999)

(Reinhardt, J., concurring specially).  Unlike Farhad, the chances of a fair trial here with

Mr. Moussaoui acting pro se are not merely “remote,” they do not exist without the relief requested

herein.

The Fourth Circuit has held that “the Faretta right to self-representation is not absolute, and

‘the government’s interest in ensuring the integrity and efficiency of the trial at times outweighs the



4 Counsel doubt that the effect of the waiver of counsel on the ability to get a fair trial in the
circumstances of this case could ever be satisfactorily explained to Mr. Moussaoui by the district judge, who has not

(continued...)
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defendant’s interest in acting as his own lawyer.’”  United States v. Frazier El, 204 F.3d 553, 559

(4th Cir.), cert. denied, 531 U.S. 994 (2000) (quoting Martinez v. Court of Appeals of Cal., 528 U.S.

152, 162 (2000)).  Here, the Court must weigh the governmental interests in preventing

Mr. Moussaoui from communicating with persons necessary for the preparation of his defense

(currently precluded by the SAM) and in denying Mr. Moussaoui access to certain discovery

information (by classifying it) against Mr. Moussaoui’s attempt to exercise his Faretta right.  If the

right to proceed pro se is granted, then Mr. Moussaoui must be granted relief from these government

imposed restrictions.

It is one thing for an appellate court to look retrospectively at a “train wreck” of a trial that

has occurred after a defendant has decided to represent himself into ultimate disaster and to excuse

what occurred because the defendant opted to represent himself.  It is quite another for a trial judge,

who can prospectively see a “train wreck” coming (even if the pro se defendant were to turn out to

be an outstanding lawyer) because of government limitations on the defendant’s ability to represent

himself, to allow self-representation to proceed without also removing those limitations.  See Martin

Sabelli & Stacey Leyton, Train Wrecks and Freeway Crashes:  An Argument for Fairness and

Against Self Representation in the Criminal Justice System, 91 J. Crim. L. & Criminology 161

(2000).  Here, the Court has a duty to avoid the inevitable “train wreck” that will ensue, caused not

by the defendant’s probable inability to understand the fine points of presenting his own defense, but

instead by barriers put in place by the government that prevent the defendant, even if he were himself

a highly-skilled attorney, from successfully defending himself pro se.4  This is especially true given



4 (...continued)
examined the discovery material, so that any waiver would not be knowing and voluntary.
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that Mr. Moussaoui faces the death penalty and, therefore, raises additional concerns under the

Eighth Amendment because a substantial amount of mitigation evidence is classified.  Accordingly,

if Mr. Moussaoui is allowed to proceed pro se, he must also be freed from conditions of the SAM

that shut him off from the outside world, he must be granted access to both sensitive and classified

discovery information, and he must be given time to review it.

II. FIFTH AMENDMENT RIGHTS

Denying Mr. Moussaoui, as a pro se defendant, access to the outside world and access to

classified information deprives him of his non-waivable rights under the Fifth Amendment to

(a) receive exculpatory evidence, and (b) present a defense.

A. Due Process Right to Exculpatory Evidence (Brady)

 In this case a significant amount of classified information has already been placed in the

SCIF that is potentially relevant and material to either the government’s case or the defense’s case

and thus necessary to the preparation of the defense.  (It would not be in the SCIF if it was not one

or the other.)   We understand the Court also is reviewing additional materials for placement in the

SCIF and counsel understand that much more is yet to be delivered.  Mr. Moussaoui has not only not

seen this information, but without the relief requested herein, he never will.  This raises the question

as to whether Mr. Moussaoui can knowingly and voluntarily waive the right to see that which he has

not seen.

One of the key rights that Mr. Moussaoui will be required to waive if his motion to proceed

pro se is granted and the relief requested herein is not, is his right, guaranteed by Brady v. Maryland,
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373 U.S. 83 (1963), to see any exculpatory evidence contained in the sensitive and classified

discovery information.  The Supreme Court has decided many cases involving the waiver of

constitutional rights.  For example, in United States v. Mezzanatto, 513 U.S. 196 (1995), the Court

held that a defendant could knowingly and intelligently waive his right to exclude evidence provided

to the government in plea negotiations.  However, the Court noted that there are limits on what can

be waived:

There may be some evidentiary provisions that are so fundamental to
the reliability of the factfinding process that they may never be
waived without irreparably “discredit[ing] the federal court.”  See 21
Wright & Graham § 5039, at 207-208; see also Wheat v. United
States, 486 U.S. 153, 162, 108 S. Ct. 1692, 1698-1699, 100 L.Ed.2d
140 (1988) (court may decline a defendant’s waiver of his right to
conflict-free counsel); United States v. Josefik, 753 F.2d 585, 588
(CA7 1985) (“No doubt there are limits to waiver; if the parties
stipulated to trial by 12 orangutans the defendant’s conviction would
be invalid notwithstanding his consent, because some minimum of
civilized procedure is required by community feeling regardless of
what the defendant wants or is willing to accept”).

Id. at 204.

The Fourth Circuit has observed that other circuits have held that a defendant, in pleading

guilty, cannot waive the right to review Brady material and that when a defendant has elected to

plead guilty in the absence of Brady material, that conviction can be reversed if the withheld

information was “‘controlling in the decision whether to plead.’”  United States v. McCleary, 1997

U.S. App. LEXIS 9391, at *11 (4th Cir. 1997) (unpublished opinion, copy attached) (but deciding

the case on other grounds without reaching the Brady issue) (quoting White v. United States, 858

F.2d 416, 424 (8th Cir. 1988)).  See also United States v. Ruiz, 241 F.3d 1157 (9th Cir. 2001)

(holding that the right to receive Brady material cannot be waived in a plea agreement), cert.
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granted, 122 S. Ct. 803 (Jan. 4, 2002) (No. 01-595).  An even more drastic issue is raised here, i.e.,

whether a defendant who goes to trial can waive Brady.  While it may be debatable as to whether

Brady may knowingly and intelligently be waived in a guilty plea context, it certainly cannot be

waived by a defendant proceeding to trial.

The government might suggest that cleared standby counsel could perform any function

requiring access to classified information and that Mr. Moussaoui does not have to see this

information himself.  But this would make a sham of the Faretta right.  The right to waive counsel

and represent oneself means nothing if former counsel, and not the pro se litigant who will be trying

the case, is the only one allowed to see important evidence.  And while the rationale that the

defendant himself need not see it if counsel does has been advanced by the government before, see,

e.g., United States v. Usama Bin Laden, 2001 U.S. Dist. LEXIS 719, at *20-21 (S.D.N.Y. Jan. 25,

2001), the defendants in that case were not pro se.  We are unaware of any case involving classified

information where a non-cleared defendant was allowed to proceed pro se.

B. Due Process Right to Present a Defense

The presence of significant amounts of discovery information in the case, both sensitive and

classified, that Mr. Moussaoui cannot see and the conditions of the SAM would also deny

Mr. Moussaoui his Due Process right to present his defense.  See California v. Trombetta, 467 U.S.

479, 485 (1984) (noting that the Supreme Court has “long interpreted [the] standard of fairness

[under the Due Process Clause] to require that criminal defendants be afforded a meaningful

opportunity to present a complete defense”).  Indeed, as the Court in Trombetta explained, “[t]o

safeguard that right, the Court has developed ‘what might loosely be called the area of

constitutionally guaranteed access to evidence.’”  Id. (quoting United States v. Valenzuela-Bernal,



5 We recognize that a decision of a pre-trial detainee to represent himself does not mean that he walks
free so that he can interview witnesses.  But here, the SAM limitations for the pro se defendant are unprecedented and
totally preclude any such activity even by phone.  
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458 U.S. 858, 867 (1982)).  This right of access to evidence is not limited to trial evidence, but

generally includes the right to review items which have been produced in discovery.  See United

States v. Truong Dinh Hung, 667 F.2d 1105, 1108 (4th Cir. 1981).  Although in Truong the court

did limit the defendant’s access to certain material when making Jencks Act determinations, this was

deemed permissible because counsel acting for the defendant were permitted to examine the

documents.  Here, access cannot be denied the pro se litigant on the basis that his counsel can see

the material because he will have no counsel but himself.  A defendant’s waiver of his right to

counsel under Faretta cannot carry as a condition that he also waive his right to have access to

evidence.

Further, without relief from the SAM, limitations on Mr. Moussaoui’s access to evidence as

a pro se litigant would stem not only from his inability to see certain discovery, but also from his

inability to investigate and prepare his case through communications with potential witnesses and

experts.  There is a total embargo on communications with third parties imposed by the SAM.5

The government is not hamstrung by these limitations.  It has full access to the classified

information and can endeavor to talk to or consult any witness it wants.  This inequity denies

Mr. Moussaoui due process in his capacity as a pro se litigant.  In Wardius v. Oregon, the Supreme

Court pointed out that it has repeatedly invalidated “rules which provide nonreciprocal benefits to

the [government] when the lack of reciprocity interferes with the defendant’s ability to secure a fair

trial.”  412 U.S. 470, 474 n.6 (1973) (citing Washington v. Texas, 388 U.S. 14, 22 (1967)



6 Indeed, the need for balance is reflected by statute, which requires that Mr. Moussaoui be able to
“make any proof that he can produce by lawful witnesses, and shall have the like process of the court to compel his
witnesses to appear at trial, as is usually granted to compel witnesses on behalf of the prosecution.”  18 U.S.C. § 3005.
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(overturning state statute barring principals, accomplices, and accessories from testifying for each

other, but permitting them to testify for the prosecution)).6

It is no answer to say that Mr. Moussaoui brings all of this onto himself when he asks to

proceed pro se because to so suggest is to say that the price of exercising the constitutional right

recognized in Faretta is that one must necessarily waive other constitutional rights.  No defendant

should be put to such a choice.  This problem is simply not cured by sprinkling the “holy water” of

a finding that the waiver of the right to counsel is “knowing and voluntary” if the consequences of

that choice necessarily means the waiver of other constitutional rights, some of which, like the access

to Brady material in a trial setting, are non-waivable.  If the defendant is permitted to proceed pro

se, the defendant acting as his own lawyer must be given access to sensitive discovery, classified

discovery (the government has the power to declassify), and to the outside world (the government

has the power to ease the SAM restrictions).  

This is not a case where the pro se defendant who is a pretrial detainee merely has a more

difficult time preparing his defense than would be the case if he were relying on counsel or was out

on bond.  In such cases, the waiver of counsel made with eyes wide open constitutes a knowing and

voluntary acceptance of these difficulties.  But here, the price to Mr. Moussaoui of proceeding pro

se without the relief requested is to operate with “eyes wide shut.”  Gaining access to evidence is not

merely more difficult, it is impossible.



7 It is widely recognized that “the Federal Government exhibits a proclivity for over-classification of
information . . . .”  Ray v. Turner, 587 F.2d 1187, 1209 (D.C. Cir. 1978) (Wright, J. concurring) (quoting former Sen.
Baker).  The defense “cannot challenge this classification.  A court cannot question it.”  United States v. Smith, 750 F.2d
1215, 1217 (4th Cir. 1984), rev’d on other grounds, 780 F.2d 1102 (4th Cir. 1985) (en banc).  See also United States
v. Collins, 720 F.2d 1195, 1198 n.2 (11th Cir. 1983) (“[i]t is an Executive function to classify information, not a judicial
one”).  While the government classifies material in this case with one hand, it is leaked to the press (not by the
prosecution in the Eastern District of Virginia) with the other as an institutional “food fight” between the C.I.A., F.B.I.,
and Congress is played out through a series of devastating and prejudicial media leaks.
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Thus, by virtue of its unreviewable authority to classify information,7 and its ability to restrict

Mr. Moussaoui’s access to the outside world through the SAM, the government totally controls and

trumps Mr. Moussaoui’s ability to present a pro se defense, turning his Sixth Amendment waiver

of the right to counsel into a Fifth Amendment due process waiver as well.

III. SIXTH AMENDMENT RIGHTS

The SAM and the denial of access to classified discovery information also deprive

Mr. Moussaoui of his additional rights under the Sixth Amendment, i.e., the rights to (a) confront

witnesses and evidence, (b) be present at critical stages of the proceedings, and (c) have the

assistance of counsel of one’s own choosing.

A. Right to Confront Witnesses

The Sixth Amendment not only provides Mr. Moussaoui the right to cross-examine witnesses

who testify against him, but it also affords him “‘the opportunity for effective cross-examination.’”

Delaware v. Van Arsdall, 475 U.S. 673, 678 (1986) (quoting Davis v. Alaska, 415 U.S. 308, 315

(1974)).  Here, the government’s denial of the pro se defendant’s access to sensitive and classified

discovery information creates an exclusive storehouse of evidence.  The government alone will

decide how to stock it and it alone will have access.  This not only creates the kind of imbalance

prohibited by Wardius v. Oregon, 412 U.S. 470 (1973), it also precludes the pro se defendant from



8 CIPA was a response to the problem of graymail, i.e., a threat from a defendant to disclose classified
information during a trial, forcing the government to choose between tolerating the disclosure or dismissing the case.
See United States v. Usama Bin Laden, 2001 U.S. Dist. LEXIS 719, at *3-4 (S.D.N.Y. 2001) and cases cited therein.
It was never intended as a procedure by which the defendant would be denied access to otherwise discoverable
information.
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using a large body of material in his preparation for an effective cross-examination of government

witnesses.

In addition to the denial of access to an exclusive storehouse of information available only

to the government, the SAM make it not just more difficult, but impossible to locate and interview

government witnesses in advance of trial in order to prepare an effective cross-examination of them.

Again, it is the practical impossibility created by the government’s classification of discovery

information and restrictions of the SAM, not just the enhanced difficulty inherent in being detained

pre-trial, that require the relief requested here in order to protect the constitutional rights of the

defendant if he is permitted to proceed pro se.  Mr. Moussaoui cannot be required to waive one

bundle of constitutional rights in order to exercise another.

B. Opportunity to be Present at Critical Stages of the Proceedings

In order to protect classified information from unnecessary disclosure at trial, this Court has

scheduled CIPA hearings.8  Although courts have held that a defendant does not necessarily have the

right to be present at a CIPA hearing or at proceedings analogous thereto, these cases do not establish

that such presence can be denied, consistent with the Sixth Amendment, when the defendant is

proceeding pro se.

The defendant has a Sixth Amendment right to be present in his own person whenever his

presence has a relation, reasonably substantial, to his ability to defend himself.  Snyder v.

Massachusetts, 291 U.S. 97, 105-06 (1934).  When a defendant is acting pro se, this right necessarily



9 The government has permitted, at defense counsel’s request, several Muslim attorneys to be added to
the list of counsel cleared to see Mr. Moussaoui.  But, this process will not work if Mr. Moussaoui is granted pro se
status such that current counsel no longer act for him.
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applies even to those pre-trial situations where only questions of law are being addressed.  Further,

Mr. Moussaoui’s presence at CIPA proceedings alone is insufficient if he is not given access to the

classified information so that he can meaningfully participate in such proceedings.

C. Right to Counsel

While declaring that he wants to represent himself, the defendant has also said that he wants

a Muslim attorney who he will himself select and retain to advise him on matters of procedure.  To

the extent that his attempted waiver of the right to counsel is not ineffective as equivocal because

he is still reaching out for counsel, and to the extent that any right to the assistance of counsel has

not been waived by his Faretta assertion, the SAM totally preclude Mr. Moussaoui from exercising

any residual Sixth Amendment right to counsel that he may have.  This is because the SAM limit

Mr. Moussaoui’s ability to search for a lawyer on his own.9

CONCLUSION

For the reasons set forth above, it is respectfully submitted that if the Court accepts

Mr. Moussaoui’s waiver of the right to counsel and grants Mr. Moussaoui’s motion to proceed pro

se, it should at the same time require relief as to the SAM so as to permit Mr. Moussaoui the

opportunity to use the telephone to contact third parties and to entertain visits from potential

witnesses in order to prepare his pro se defense.  The Court should also require that all discovery



10 Ford v. Wainwright, 477 U.S. 399, 411 (1986) (“In capital proceedings generally, this Court has
demanded that factfinding procedures aspire to a heightened standard of reliability . . . .  This special concern is a natural
consequence of the knowledge that execution is the most irremediable and unfathomable of penalties; that death is
different.”) (Marshall, J., plurality opinion) (citations omitted).
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information, including sensitive and classified discovery information, be made available to the

defendant.  This relief is especially required given that this is a capital case and “death is different.”10
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