
1 The Court noted “But I’m not going to grant your motion quite yet to go pro se until I’ve
had an expert in psychiatry talk with you for this record. . .  And at this point, therefore, unless the doctor
comes up with something, I will find on this record that this is a knowing and intelligent waiver of counsel
. . .”  Tr. at 48-49.  See also id. at 53 (“[t]he only issue here is going to be competency to make this
decision about waiving counsel); id. at 54 (“I’m holding the motion in abeyance.  I’m ruling on that in
abeyance until I’ve made a determination for certain that the defendant is not making the decision under
any kind of mental duress or mental infirmity that might cloud it for purposes of voluntariness.”). 
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REPLY TO GOVERNMENT’S RESPONSE TO MOTION TO SET GUIDELINES TO BE USED
IN DETERMINING DEFENDANT’S COMPETENCY TO KNOWINGLY AND

VOLUNTARILY EXERCISE SIXTH AMENDMENT RIGHTS

In attempting to redirect the scope of the required mental health examination to focus on a question

that was not raised, i.e., Mr. Moussaoui’s competence to stand trial, the government ignores the question

that was raised, i.e., whether Mr. Moussaoui’s waiver of his right to counsel and request to proceed pro

se were knowing, voluntary and intelligent.  The explicit language of this Court’s April 22, 2002 Order

make it clear that Mr. Moussaoui is to submit to a mental health evaluation not to determine his competency

to stand trial, but rather “[t]o ensure that defendant’s waiver of his right to counsel is voluntary, knowing

and intelligent. . . .”  See Order, at p. 1.  The Court made this directive clear in both that Order and at the

hearing in open Court when it said that it was ordering a mental health examination to determine whether

Mr. Moussaoui’s request to fire his court appointed lawyers and proceed pro se is voluntary, knowing and

intelligent.1  The Court’s Order is consistent with settled law.



2 The defendant had previously been found competent to stand trial.  See Wilkins v.
Bowersox, 145 F.3d 1006, 1009 (8th Cir. 1998).
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While a mental health examination is, of course, not required in every case where a defendant seeks

to proceed pro se, mental health can be a relevant consideration in determining whether a defendant’s

waiver of counsel is voluntary, knowing and intelligent.   Indeed, the case law supports what the Court has

ordered here.  Those cases hold that the determination of whether a defendant’s waiver of counsel is

knowing, voluntary and intelligent includes a mental health component.  For instance, in Wilkins v.

Bowersox, 145 F.3d 1006 (8th Cir. 1998), cert. denied, 525 U.S. 1094 (1999), the Eighth Circuit

considered a habeas corpus petition of a state death-row inmate who claimed that his waiver of counsel

and his guilty plea had not been made intelligently and voluntarily due to the defendant’s multiple mental

health problems.  Id. at 1011.2  The lower court had agreed with this contention, stating that “[m]ental

illness is a factor the trial court must consider when ruling on the validity of a waiver [of counsel].”  Wilkins

v. Bowersox, 933 F. Supp. 1496, 1511 (W.D. Mo. 1996), aff’d, 145 F.3d 1006 (8th Cir. 1998).

On appeal before the Eighth Circuit, the state argued that the mental condition of the defendant was

not relevant to the question of the voluntariness of the waiver unless there was some evidence of coercion.

Wilkins, 145 F.3d at 1012.  The Eighth Circuit rejected that argument saying:

In the waiver of counsel context, we have explained that a defendant’s
background and personal characteristics are highly relevant in determining the
validity of such a waiver.  Moreover, the mental health of a defendant is also a
relevant consideration in assessing whether a waiver of counsel was knowing,
intelligent, and voluntary.

Id. (citations omitted).



3 The other factors are:  “(2) the extent of defendant’s contact with lawyers prior to trial; (3)
the defendant’s knowledge of the nature of charges, possible defenses, and penalties; (4) the defendant’s
understanding of rules of procedure, evidence, and courtroom decorum; (5) the defendant’s experience
in criminal trials; (6) whether standby counsel was appointed and the extent to which that counsel aided the
defendant; (7) any mistreatment or coercion of defendant; and (8) whether the defendant was trying to
manipulate the events of the trial.”  Cash, 47 F.3d at 1088-89.

4 Pursuant to Local Rule 36(c) for the Fourth Circuit Court of Appeals, a copy of this
opinion is attached as Exhibit 1.  Due to technical difficulties, the Exhibits are not in PDF format but copies
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Likewise, in United States v. Cash, 47 F.3d 1083 (11th Cir. 1995), the Eleventh Circuit Court

of Appeals stated that one of the factors that a trial court should consider in determining whether a waiver

of counsel is knowing, voluntary and intelligent, is “the defendant’s age, educational background, and

physical and mental health.”  Id. at 1088 (emphasis added).3  Finding that the defendant’s personality

disorder, which caused him “to overestimate and overstate his abilities,” rendered questionable the district

court’s finding that the waiver had been knowing, voluntary and intelligent, the Court of Appeals in Cash

vacated the defendant’s conviction.  Cash, 47 F.3d at 1090.

Myriad other cases similarly hold that the defendant’s mental health may be an important factor

when considering a waiver of constitutional rights.  See, e.g., Shafer v. Bowersox, 168 F. Supp.2d 1055,

1078-79 (E.D. Mo. 2001) (granting a writ of habeas corpus to a state inmate who had waived his right to

counsel because the state court failed adequately to consider the accused’s mental health in assessing

whether the waiver was knowing, intelligent, and voluntary); Cooper v. Griffin, 455 F.2d 1142, 1145 (5th

Cir. 1972) (“The Supreme Court has repeatedly emphasized that mental deficiency, age, and lack of

familiarity with the criminal process are important factors to be considered in determining whether there has

been a waiver of constitutional rights.”) (citations omitted); United States v. Dey, 15 Fed. Appx. 419,

2001 WL 670098, **1 (9th Cir. 2001) (unpublished opinion)4 (stating that “[e]vidence of mental affliction



will be substituted as soon as this can be resolved.

5 In denying Court TV’s request to televise the proceedings, the Court itself noted that Mr.
Moussaoui’s behavior at the arraignment–insisting on personally advising the Court that he would not
respond to the charges against him–suggested that Mr. Moussaoui’s conduct may be both unorthodox and
unpredictable.  See Memorandum Opinion, January 18, 2002.
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. . . may be sufficient to show lack of voluntariness” in the entry of a guilty plea), cert. denied, __ U.S. __,

122 S. Ct. 286 (2001).

Here, there is ample support in the record compelling a mental health examination to assist in the

determination of whether Mr. Moussaoui’s attempted waiver is voluntary, knowing and intelligent.  For

example, at the April 22 hearing, Mr. Moussaoui based his request to fire his lawyers and proceed pro se

in part on his belief that his court appointed lawyers are in league with the government to kill him.  See Tr.

at 6.  The government does not even respond to our contention that this belief of Mr. Moussaoui’s requires

an inquiry into whether it is the product of a disturbed mental state.  Further, Mr. Moussaoui also expressed

a belief that the judge was not “an honest broker” but rather a “field general, entrusted with the mission to

get this matter over quickly,” while later in the hearing requesting to waive jury and proceed with a trial

before the same judge.  See Tr. at 7-8, 59-60.5  This hardly seems rational and raises further questions.

The record also establishes that Mr. Moussaoui’s conditions of confinement have been harsh,

including living isolated in a small, white, windowless concrete cell, with video monitoring and, until recently,

a bright light shining twenty-four hours a day.  As shown by Dr. Kupers’ declaration, many prisoners

housed in isolation confinement who are prone to mental illness, tend to suffer psychiatric breakdowns

under the strain.  See Exhibit 2.  Even without mental illness, life in solitary confinement can cause a decline

in mental functioning or worse, exacerbate a pre-existing condition.  This is why a history is so important



6 Counsel is endeavoring to locate such mental health assistance, and notes that to date, none
of the names suggested by either side meet those qualifications.  Also attached are declarations from Dr.
Stanley Brooks (Exhibit 4) (filed without the exhibits referenced within the declaration) and Dr. Karen
Bronk Froming (Exhibit 5) setting forth issues to address and the parameters of a psychiatric examination
in this context. 

7 Of course, pursuant to the terms of the Order regarding classified information, Mr.
Moussaoui will not have access to any information in the SCIF.  This fact gives rise to claims under the
confrontation clause and must be considered when evaluating Mr. Moussaoui’s waiver of his right to
counsel.  
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here.  As such, the Court should proceed with caution, and direct that the psychiatric examination be a

thorough examination that considers relevant background information, as well as past and current mental

functioning.  The Court should also consider the affidavit of Professor Richard J. Bonnie, Professor of

Psychiatric Medicine and Director of the Institute of Law, Psychiatry and Public Policy at the University

of Virginia, attached hereto as Exhibit 3.  Professor Bonnie stresses the problem with regard to cultural and

religious difficulties that could play a significant part in the breakdown of the relationship with counsel.

Professor Bonnie’s recommendations regarding attempting to restore that relationship with the help of

mental health professionals of similar cultural and religious background of the defendant should be

undertaken as an initial step.6   

In this regard, the government should not be permitted to stand on the position that the doctor

appointed does not need to see relevant discovery material.  The government’s brief response barely

addresses its discovery obligations save one reference to the classified information currently in the SCIF.7

Given the importance of this examination, the defense was hopeful that the government would be responsive

to the obvious need for full disclosure and accelerate discovery of any information that might be helpful

here.  To the contrary, the government elects to ignore this reasonable request.  In doing so, the
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government does not inform the court as to whether there is any information in its possession that relates

in any way to the issue of whether Mr. Moussaoui suffers from any pre-existing mental condition.  The

government does not inform the court as to whether there is any information in its possession that would

indicate that Mr. Moussaoui has ever displayed any symptoms of any paranoid condition or other conduct

suggesting mental instability.  Given the fact that the government has repeatedly promised that it would

produce voluminous discovery to the defense, including approximately 144,000 302s, there would seem

to be no prejudice in requiring early production under the circumstances.  Accordingly, the Court should

order the immediate production of any such information to insure that the psychiatric professional

performing the examination of Mr. Moussaoui has access to all information that might be of assistance.  Due

process requires no less.

CONCLUSION

For the reasons stated, we respectfully request that the Court order the relief requested.

Respectfully submitted,

ZACARIAS MOUSSAOUI
By Counsel

/S/
Frank W. Dunham, Jr.
Federal Public Defender
Eastern District of Virginia
1650 King Street, Suite 500
Alexandria, VA  22314
(703) 600-0808

/S/
Edward B. MacMahon, Jr.
107 East Washington Street
P.O. Box 903
Middleburg, VA  20117
(540) 687-3902
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/S/
Gerald T. Zerkin
Assistant Federal Public Defender
Eastern District of Virginia
830 E. Main Street, Suite 1100
Richmond, VA  23219
(804) 565-0880

/S/
Judy Clarke
Federal Defenders of
Eastern Washington and Idaho
10 N. Post, Suite 700
Spokane, WA  99201
(703) 600-0855
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I hereby certify that a true copy of the foregoing Reply to Government’s Response to Motion to
Set Guidelines to Be Used in Determining Defendant’s Competency to Knowingly and Voluntarily Exercise
Sixth Amendment Rights was served via hand delivery upon AUSA Robert A. Spencer, AUSA David J.
Novak, and AUSA Kenneth M. Karas, U.S. Attorney’s Office, 2100 Jamieson Avenue, Alexandria,
Virginia 22314 this 26th day of April, 2002.

/S/
Frank W. Dunham, Jr.
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