IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
AlexandriaDividon

UNITED STATES OF AMERICA,
Crim. No. 01-455-A

V.

ZACARIAS MOUSSAQUI

N N N N N

REPLY TO GOVERNMENT'S RESPONSE TO MOTION TO SET GUIDELINES TO BE USED
IN DETERMINING DEFENDANT'S COMPETENCY TO KNOWINGLY AND
VOLUNTARILY EXERCISE SIXTH AMENDMENT RIGHTS

I nattempting to redirect the scope of the required menta healthexamination to focus onaquestion
that was not raised, i.e., Mr. Moussaoui’ s competence to stand trid, the government ignoresthe question
that was raised, i.e., whether Mr. Moussaoui’ s waiver of hisright to counsel and request to proceed pro
se were knowing, voluntary and intdligent. The explicit language of this Court’s April 22, 2002 Order
makeit clear that Mr. Moussaoui isto submit to amenta healtheva uationnot to determine his competency
to stand trid, but rather “[t]o ensure that defendant’ swaiver of his right to counsd is voluntary, knowing
and intdligent. . . .” SeeOrder, a p. 1. The Court made this directive clear in both that Order and at the
hearing in open Court when it said that it was ordering amenta health examination to determine whether
Mr. Moussaoui’ srequest to fire his court appointed lawyersand proceed pro seisvoluntary, knowing and

intelligent. The Court’s Order is consistent with settled law.

! The Court noted “But I’m not going to grant your motion quite yet to go pro se until I've
had an expert in psychiatry tak with youfor thisrecord. .. And at this point, therefore, unless the doctor
comes up with something, | will find on this record that this is a knowing and intelligent waiver of counsd

. Tr. at 48-49. See also id. at 53 (“[t]he only issue here is going to be competency to make this
decision about waiving counsd); id. at 54 (“1I’m holding the motion in abeyance. I'm ruling on thet in
abeyance until I’ ve made a determination for certain that the defendant is not making the decision under
any kind of menta duress or mentd infirmity that might cloud it for purposes of voluntariness”).



Whileamenta hedthexaminationis, of course, not required inevery case where adefendant seeks
to proceed pro se, menta hedth can be a rdevant consderation in determining whether a defendant’s
waver of counsd isvoluntary, knowing and intdligent. Indeed, the case law supports what the Court has
ordered here. Those cases hold that the determination of whether a defendant’s waiver of counsd is
knowing, voluntary and intdligent includes a mentd hedth component. For instance, in Wilkins v.
Bowersox, 145 F.3d 1006 (8" Cir. 1998), cert. denied, 525 U.S. 1094 (1999), the Eighth Circuiit
considered a habeas corpus petition of a sate desth-row inmate who claimed that his waiver of counsd
and his guilty plea had not been made intelligently and voluntarily due to the defendant’s multiple menta
hedth problems. 1d. at 1011.2 The lower court had agreed with this contention, tating that “[mjental
ilinessisafactor thetrid court must consder whenruling onthe vaidity of awaiver [of counsel].” Wilkins
v. Bowersox, 933 F. Supp. 1496, 1511 (W.D. Mo. 1996), aff’ d, 145 F.3d 1006 (8" Cir. 1998).

On apped before the Eighth Circuit, the state argued that the mental condition of the defendant was
not relevant to the question of the voluntariness of the waiver unlessthere was some evidence of coercion.
Wilkins, 145 F.3d a 1012. The Eighth Circuit rejected that argument saying:

In the walver of counsd context, we have explained that a defendant’s
background and persona characteristics are highly relevant in determining the
vaidity of such awaiver. Moreover, the mental hedlth of a defendant isdso a
relevant congderation in assessing whether a waiver of counsel was knowing,

intdligent, and volurtary.

Id. (citations omitted).

2 The defendant had previously been found competent to stand trial. See Wilkins v.
Bowersox, 145 F.3d 1006, 1009 (8" Cir. 1998).



Likewisg, in United Sates v. Cash, 47 F.3d 1083 (11™ Cir. 1995), the Eleventh Circuit Court
of Appeds stated that one of the factors that atrid court should consider in determining whether awaiver
of counsd is knowing, voluntary and intdligent, is “the defendant’s age, educational background, and
physical and mental health.” Id. at 1088 (emphasis added).® Finding that the defendant’s personality
disorder, which caused him “to overestimate and overstate his abilities” rendered questionable the digtrict
court’ s finding that the waiver had been knowing, voluntary and intelligent, the Court of Appedlsin Cash
vacated the defendant’ s conviction. Cash, 47 F.3d at 1090.

Myriad other cases amilaly hold that the defendant’s mental heglth may be an important factor
whencongdering awaiver of conditutiond rights. See, e.g., Shafer v. Bowersox, 168 F. Supp.2d 1055,
1078-79 (E.D. Mo. 2001) (granting awrit of habeas corpus to a sate inmate who had waived hisright to
counsdl because the gtate court failed adequately to consder the accused’'s menta hedlth in assessing
whether the waiver wasknowing, intdligent, and voluntary); Cooper v. Griffin, 455 F.2d 1142, 1145 (5"
Cir. 1972) (“The Supreme Court has repeatedly emphasized that mental deficiency, age, and lack of
familiarity withthe crimind process are important factorsto be considered indetermining whether there has
been awaiver of condtitutiond rights”) (citations omitted); United States v. Dey, 15 Fed. Appx. 419,

2001 WL 670098, ** 1 (9™ Cir. 2001) (unpublished opinion)* (stating that “[€]vidence of mentdl affliction

3 The other factorsare: “(2) the extent of defendant’ s contact with lawyersprior totrid; (3)
the defendant’ sknowledge of the nature of charges, possible defenses, and pendlties; (4) the defendant’s
understanding of rules of procedure, evidence, and courtroom decorum; (5) the defendant’ s experience
in crimind trids; (6) whether standby counsal was appointed and the extent to whichthat counsel aided the
defendant; (7) any mistrestment or coercion of defendant; and (8) whether the defendant was trying to
manipulate the events of thetrid.” Cash, 47 F.3d at 1088-89.

4 Pursuant to Local Rule 36(c) for the Fourth Circuit Court of Appeals, a copy of this
opinionisattached as Exhibit 1. Due to technicd difficulties, the Exhibitsare not in PDF format but copies
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... may be sufficient to show lack of voluntariness’ inthe entry of aguilty plea), cert.denied,  U.S.
122 S. Ct. 286 (2001).

Here, thereis ample support in the record compelling a menta hedlth examination to assst in the
determination of whether Mr. Moussaoui’ s attempted waver is voluntary, knowing and inteligent. For
example, at the April 22 hearing, Mr. Moussaoui based hisrequest to firehislawyersand proceed pro se
in part on his belief that his court gppointed lawyersare inleague withthe government to kill him. See Tr.
at 6. Thegovernment does not even respond to our contention that thisbelief of Mr. Moussaoui’ srequires
aninquiry intowhether itisthe product of adisturbed mentd state. Further, Mr. Moussaoui al so expressed
abdlief that the judge was not “an honest broker” but rather a“field generd, entrusted withthe missonto
get this matter over quickly,” while later in the hearing requedting to waive jury and proceed with a trid
before the same judge. See Tr. at 7-8, 59-60.> This hardly seemsrationa and raises further questions.

The record also establishes that Mr. Moussaoui’s conditions of confinement have been harsh,
indudinglivingisolated inasmdl, white, windowless concrete cdl, withvideo monitoring and, until recently,
a bright light shining twenty-four hours a day. As shown by Dr. Kupers declaration, many prisoners
housed in isolation confinement who are prone to mentd illness, tend to suffer psychiatric breakdowns
under the strain. See Exhibit 2. Even without mentd illness, lifein solitary confinement can cause adecline

in menta functioning or worse, exacerbate a pre-exigting condition. Thisiswhy ahigory is so important

will be subgtituted as soon as this can be resolved.

5 In denying Court TV’ s request to televise the proceedings, the Court itself noted that Mr.
Moussaoui’s behavior at the aragnment—ingging on personaly advisng the Court that he would not
respond to the charges againgt him—suggested that Mr. M oussaoui’ s conduct may be both unorthodox and
unpredictable. See Memorandum Opinion, January 18, 2002.
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here. As such, the Court should proceed with caution, and direct that the psychiatric examination be a
thorough examination that considers relevant background information, as well as past and current menta
functioning. The Court should dso consder the affidavit of Professor Richard J. Bonnie, Professor of
Psychiatric Medicine and Director of the Indtitute of Law, Psychiatry and Public Policy at the Univeraty
of Virginig attached hereto as Exhibit 3. Professor Bonnie stressesthe problem with regard to culturd and
reigious difficulties that could play a sgnificant part in the breakdown of the relaionship with counsd.
Professor Bonni€'s recommendations regarding attempting to restore that relationship with the help of
mentd hedth professonds of amilar culturd and rdigious background of the defendant should be
undertaken as an initial step.®

In this regard, the government should not be permitted to stand on the position that the doctor
appointed does not need to see relevant discovery materid. The government’s brief response barely
addresses its discovery obligations save one referenceto the classified information currently in the SCIF.
Giventheimportanceof this examination, the defense was hopeful that the government would beresponsive
to the obvious need for full disclosure and accelerate discovery of any information that might be hdpful

here. To the contrary, the government eects to ignore this reasonable request. In doing o, the

6 Counsdl isendeavoringto | ocate such mentd hedth assistance, and notesthat to date, none
of the names suggested by either side meet those qudifications. Also attached are declarations from Dr.
Stanley Brooks (Exhibit 4) (filed without the exhibits referenced within the declaration) and Dr. Karen
Bronk Froming (Exhibit 5) setting forth issues to address and the parameters of a psychiatric examination
in this context.

! Of course, pursuant to the terms of the Order regarding classified information, Mr.
Moussaoui will not have accessto any information in the SCIF. This fact gives rise to cdlams under the
confrontation clause and must be considered when evauating Mr. Moussaoui’s waiver of his right to
counsd!.



government does not inform the court asto whether thereis any information in its possession that relates
in any way to the issue of whether Mr. Moussaoui suffers from any pre-existing mental condition. The
government does not inform the court as to whether there is any information in its possesson that would
indicatethat Mr. Moussaoui has ever displayed any symptoms of any paranoid condition or other conduct
suggesting mentd ingability.  Given the fact that the government has repeatedly promised that it would
produce voluminous discovery to the defense, including approximately 144,000 302s, there would seem
to be no prgudice in requiring early production under the circumstances. Accordingly, the Court should
order the immediate production of any such information to insure that the psychiatric professond
performing theexaminationof Mr. Moussaoui hasaccessto dl informationthat might be of assistance. Due
process requires no less.

CONCLUSION

For the reasons stated, we respectfully request that the Court order the relief requested.

Respectfully submitted,

ZACARIAS MOUSSAOUI
By Counsdl
/S /S
Frank W. Dunham, Jr. Edward B. MacMahon, Jr.
Federa Public Defender 107 East Washington Street
Eadern Didrict of Virginia P.O. Box 903
1650 King Street, Suite 500 Middleburg, VA 20117
Alexandria, VA 22314 (540) 687-3902

(703) 600-0808
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15 Fed Appx. 419 Page 1 of 2

This case was not selected for publication in the Federal Reporter
Not selected for publication in the Federal Reporter.

This opinion was not selected for publicalion in the Federal Reporter. Please use FIND to laok at the
applicable circuit court rule before citing this opinion, FT CTAY Rule 36-3.

United Statcs Court of Appeals,

Ninth Circuit.
UNITED STATES of America, Plaintiff-Appelles,
V.
Tricia Lee DEY, aka Tricia Lee Barker, Defendant-Appellant.
No. 00-30281.
D.C. No. CR-00-00063-BLW.,
Subtnitted June L1, 2001, [FN*]

FN? The panel unanimously finds this case suitable for decision without aral argument.
Fed, R.App. P. 34=)(2}.

Decided June 14, 2001.

Defendant pled guilty in the United States District Court for the District of Idaho, B. Lynn Winmill, T,
to offense and was sentenced. Defendant appealed. The Court of Appeals held that guilty plea wag not
rendered involuntary by defendant's mental state.

Affirmed.

West Headnotes

KeyCite Notes

110 Criminal Law
=110X% Pleas
=1 10k272 Plea of Guilty
£=110k273.1 Voluntary Character
=110k273.1{4} k. Ascertainment by Court; Advising and Informing Accused. Most Cited Cases

Court had no reason to know that defendant suffered from mental or emotional mstability due to
depression, terminated pregnancy or dissolved marriage, and was not required to inguire into these
1ssues for purposes of determining voluntariness of guilty plea, where neither defendant or her
attorney raised them prior to appeal. Fed.Rules Cr.Proc.Rule 11{d), 18 U.8.C.A.

*42{ Appeal from the United States District Court for the District of Idaho, B. Lynn Winmill, District
Judge, Presiding.

Before B. FLETCHER, BRUNETTL and FISHER, Circuit Judges.

/defanlt wi&RS=WLW?2 74& VR=2.0&SV=Full&FN=_top&MT=Westlaw&CFID=08ite=4/25/2002



15 Fed Appx. 419 Page 2 of2

MEMORANDUM [FN**]

FN** This disposition is not appropriate for publication and mav not be ¢ited to or by the
courts of thig circuit except as may be provided by $th Cir. R. 36-1.

**1 Dey contends that her plea resulted from extreme stress, and was therefore mvoluntary. She
argues further that the court would have recognized the involuntary character of the plea if it had made
a mare searching inquiry into her state of mind and reasons for pleading guilty. If Dey is correet that
her plea was not knowing and voluntary, the waiver contaitied in her plea agreement would be
similarly invalid. See United Stares v. Nguyen, 235 F.3d 1179, 1182 (Sth Cir.2000) ("The sole test of a
waiver's validity is whether it was made knowingly and voluntarily. "), We must therefore look beyond
the mere presence of the waiver, and determine whether the record contains evidence that Dey's plea
was involuntary.

Under Fed.R.Crim P. 32{2), a defendant may seek to withdraw a guilty plea for any fair and just
reason” at any point before imposition of sentence. Lack of voluntariness, in violation of
Fed.R.Crim P, 11{d), would be one such reason. See Inited States v. Rios-Crriz, 830 F.2d 1067, 1070
(9th Cir.1987). Evidence of mental affliction, moreover, may be sufficient to show lack of
volurariness. United States v. Christensen, 18 F.3d 822, 826 (9th Cir.1994). However, Dey made no
such motion,

Instead, she raises her mental state 45 an issue for the first time on appeal, arguing that the district
court made an insufficient inquiry into her reasons for pleading guilty. The record helies this
contention, particularly given that neither Dey nor her attorney raised the issue of her depression,
terminated pregnancy and dissolved marriage, ar the effect of these stressors on her decision o plead
guilty. The court complied with Rule 11(dY's requirement that it ensure a defendant's guilty plea is
"voluntary and not the result of force or threats or of promiscs apart from a plea agreement.”

Fed R.Com.P. 11{d). Nothing in the record leads us to believe the district court had reason to suspect
Dey suffered from mental or emotional instability, *427 Christersen, 18 F.3d at ¥26. No more
searching inquiry was necessary.

AFFIRMED.

C.A.9 (Tdaho),2001.

U.S. v. Dey

END OF DOCUMENT

Copr. (C) West 2002 No Claim to Orig. U.5. Govt, Worlks

~Jdefanlt wiERS=WLW2 74& VR=2.0&SV=Full&F N=_top&MT=Westlaw& CFID=0& Cite=4/25/2002
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DECLARATION OF DR. TERRY A. KUPERS

1. | am Terry A. Kupers, M.D., M.5.P. | am a Diplomate of the American Board of
Psychiatry & Neurology (Psychiatry, 1974, for life). | am a Professor in the
Graduate School of Psycholagy of the Wright Institute in Berkeley and maintain
a clinical practice in Qakland, California, | recently finished a one-year term as
Presldent of the East Bay Psychiatric Association, | am a Fellow of tha American
Psychiatric Association, } am Co-Chalr of the Committee on the Mentally Ifl
Behind Bars of the American Association of Community Psychiatrists, and | am a
Fellow of the American Orthopsychiatric Association. | am on the staff of the
Alta Bates Medical Center in Berkeley, and sarve as consultant to several public
mental health agencies.

2. | received a B.A. In Psychology from Stanford University in 1964, with
Distinction; an M.D. from UCLA School of Medicine in 1968 where | was elected
to Alpha Omega Alpha Honor Society; | have been licensed to practice medicine
in the State of Califomla since 1868; | completed internship at Kings County
Hospital/ Downstate Medical Center in Braoklyn in 1969; | complated residency
training n Psychiatry at UCLA NP, with a year electlve at Tavistock institute in
London, in 1972; | did a fellowship in Soclal and Community Psychiatry
(including Forensic Psychiatry} at UCLA NP| from 1972 to 1974: and | received
& Masters Degree in Soclal Psychiatry from UCLA at the conclusion of that
fellowship. Between 1974 and 1977 | was an Assistant Professor in the
Department of Psychiatry and Co-Director of the Psychiatry Resident Training
Program of the Charles Drew Postgraduate Medical Schoot in Los Angeles, and |
was a staff psychiatrist and Co-Director of the Qutpatient Clinic at Martin Luther
TAK !
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King, Jr. Hospital. From 1877 to 19817 | was staff psychiatrist and Co-Director
of the Fartial Hospital Prograrm at the Richmond Commiumity Mental Health
Center (Contra Costa County Mental Health Services). | have conducted a
private practice of psychiatry since 1974, and have been on the faculty of The
Wright Institute since 1981,
3. | have written four books, including: Prison Madness: The Mental Heafth Crisis
Behind Bars and What We Must Do About it (Jossey-Bass, 1 998); Revisioning
Men's Lives: Gender, intimacy and Power (Guitford Press, 1993); and Public
Therapy: The Practice of Psychotherapy in the Public Mental Health Clinic: (Free
Press, 1981). 1 am a co-editor of Prison Masculinities (Temple University Press,
2001). | have written over two dozen articles, including "The Mental Health
Crisis Behind Bars," Harvard Mental Health Latter, July, 2000; ™The $HU
Syndrome and Community Mentat Health,” The Community Psychiatrist,
Summer, 1998; "Trauma and Its Sequelae in Male Prisoners,” American Journal
of Orthopsychiatry, 66,2,1996, pp, 189-196; “Jail and Prison Rape,” TiE-Lines,
February, 1995; and "Contact Between the Bars: A Ratlonale for Consultation in
Prisons, Urban Health, Vdl. 5, No. 1, February, 1976, I wrote a book chapter,
"Psychotherapy with Men in Prisan," in A New Handbook of Counsaling &
Psychotherapy Approaches for Men, eds. Gary Brooks and Glenn Good, (Jossay-
8ass, 2001). And | am on the editorial advisory board for Juvenile Corractional
Mantal Heaith Report.
14. 1 have testified In over twenty criminal and civil procasdings in state and
federal courts as an expert on jail and prison conditions, thelr effects on
prisoners, and the guality of mental health services. | have served as consuitant
regarding prison conditions and the quallty of correctional mental health care

TAK :
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to the U.5. Dept. of Justice, Civil Rights Division; Human Rights Watch and .
Amnesty International. | consuited with Amnasty intemational during their
Investigations and compilation of the report, "Not Part of My Sentence:
Vialations of the Human Rights of Women in Custody™ (1998),
S- Humart beings require social interaction and productive activities 1o establish
and sustain a sense of Identity, self-worth, and well-being, as wel! as to maintain
a grasp on reality. In the absence of social Interactions, unrealistic ruminations
and beiiefs cannot be tested in conversation and interaction with others, so
they build up Inside and are transformed into unfocused and irrational thoughts.
Disorganized behaviors emerge. Internal impulses linked with anger, fear and
ather strong emations grow to overwhelming proportions, This is why
psychiatrists around the country have been cautioning citizens against Isclating
themselves, and recommending they go on with their usual activitias, in the
wike of the tragic September 11th attacks on the Pentagon and World Trade
Center and the October 7th outbreak of war
13.In sensory deprivation experiments conducted in the 1960's, subjects were
immersed in water at body temperature in total darkness and their hearing was
blocked. Eventually even the sanest subject began ta experience hallucinations
and delusions, While it took approximately six hours for the most stable
subjects ta begin hallucinating, subjects with less &go strength began
haflucinating within minutes. Supermaximum Security Units and other isolated
confinement units in prisons are dasigned to foster isolation and Idlanass.
Sensory deprivation is not total - there is the intarmittent slamming of doors
and loud yelling - but this kind of noise doas not constituts meaningful human

communication.
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7. Prisoners in isolated confinement are locked alone in thelr windowless cells
all but a few hours per week. The anvironment is totaly controlled by the staff
meaning that the prisoness have almost no contral of their daily lving. Officers
bring their food trays, turn the water in their cells on and aff, permit them to go
to the exercise cell or shower, etc. Officers give orders, refuse many of the
prisoners’ requests, and some.times use force against the prisoners. Anxiety and
anger mount in the prisoners. The almest total lack of socigl Interaction and
meaningful activities means the prisoner has littte or no opportunity to test the
reality of his worst fears, nor direct the emotional intensity provoked by the
harsh emvironment inte productive activities.

8. Prisoners do what they can to cope. Many pace relentlessty, as if this non-
productive action will relieve the emotional tension. Those who can read books
and write letters do so, but at times, prisoners are not permitted to have
books.

9. Under these extreme conditions, symptoms begin to emerge. For example,
the walls may seem to be moving in on the prisoner. He may begin to suffer
from panic attacks wherein he cannot breathe and thinks his heart is beating so
fast he is going to die. He may find himsalf disobeying an order or inexplicably
screaming at an officer, when really all he wants is for the officer to stop and
interact with him a little longer than it takes for a food tray to be slid through
the slot In his sofid metal cell door. It is in this context of near-total isolation
and idieness that symptoms of what we call the SHU Syndrome ("SHL" is an
acronym for Security Housing Unit, the name by which many supermaximum
Security units are known) emerge in previously healthy prisaners. In less healthy
ones, there is psychosis, mania or compulsive acts of self-abuse or suicide.

TAK "
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10. It has been icown for as long as solitary confinement has been practiced
that human beings suffer a great deal of pain and mental deterioration when
they remain in Isolated confinement for a significant langth of tima. Thus, In
1890, the U.S. Supremne Court found that: "A considerabie number of prisoners
fell, after even a short confinement, into a semi-fatuous condition, from which it
was naxt to impossible to arouse themn, and others became viglently insane:
others still, committed suicide; while those who stood the ordeal better were
not generally reformed, and in most cases did not recover sufficient mantal
acthity to be of any subsequent service to the community” (In re Medley, 1 34
U.5. 160, 168 [1890]).

11. Sheflagh Hudgins and Gillas Cote performed a ressarch evaluation of
penitentiary inmates in a Supermaximim Security Housing Uinit and discovered
that 29% suffered from severe mental disorders, notably schizophrenia, {("The
Mental Health of Penitentiary Inmates in Isofation,” Capadian journal of
Lominofogy, 177-182, April, 1991.) 12. Paychiatrist Stuart Grassian examined
a large number of prisoners during their stay in segregated, near-solitary
confinement units and ¢oncluded that these units, jike the sensory deprivation
emvironments that were studied by psychologists in the 1860's, often induce
psychosis, especially in prisoners who have histories of mental ilness or a
predisposition to psychiatric l::reakdom‘ Even prisoners who do not become
franldy psychotic fraquently report a number of serious psychiatric symptoms,
including but not Imited to:

. Massive free-floating anxiety ;b. Hyper-responsiveness to external stimuli,
including a startle response ;c, Perceptual distortions and hallucinations in
multiple spheres (auditory, visual, olffactory); d. Derealization experiences: e.
Dificulty with concentration and memary; f. Acute confusional states, at timas
5



asseciated with dissociative features, mutism, and subsequent partial amnesia
for those events; g. The emergence of primitive, ego-~dystonlc aggressive
fantasies ;h. ldeas of reference (paranoia) and persecutory ideation, at times
reaching delusional proportions; i. Motor axcitement, often associated with
sudden, viclent destructive or self-mutiatory outbursts; and j. Rapid reduction
of symptoms upon termination of isolation. {Stuart Grassian,
"Psychopathologlcal Effects of Sclitary Confinement,” American Journal of
Bsychiatry, 140:1450-1454, 1983.)

13. This constellation of symptoms in prisoners who have been confined for a
significant period in punitive segregation or supermaximum security units has
been unofficially termed "The SHU Syndrome.” While this syndrome has not yet
been granted official recognition as a diagnostic category in the Diagaostic and
atatistical Manual of the American Psychiatric, it is widely recognized by
correctional medical and mental health professionals as an omnipresent hazard
of supermaximum security confinement with very serious sequelae.

14. There is social science and clinical research establishing the existence in
isolated confinement units of a "Vicious Cycle" of worsening hostllity and
misunderstanding between staff and prisoners. This is not ta downplay the fact
that rule violations do oceur in such units, and an appropriate and fair
disclplinary system must be maintained. But when human beings are deprived of -
the freedom to control their movements, their activities, the temperature in
their '::ells, the noise level, and other aspects of their environment, and in
addition are denied socfal contact and zll means to express themselves In a
constructive manner; then it is quite expactable that thay (or any reasonable
humnan being) will resort to increasingly desperate acts to achieve some degree
of cantrol of their situation and to restore some modicum of self-respect. The
prisoners are driven to small acts of resistance, which in tum are likely to be

“TAK ;
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perceived by officers as disrespectful or Tule-breaking, and the officers bacome
increasingly punitive or evan abusive toward the identified “troutlemaker(s)."
15. A significant propertion of prisoners housed in isolated nmﬁnement units
who are prone to mentali iliness tend to suffer psychiatric breakdowns under the
strain. in my tours of isolated confinement units in many states | have
discovered as many as one half of the inhabitants to be suffering from a serious
psychiatric disorder requiring immadiate treatment. Prisoners who are prone to
violence tend to have difficulty controlling thelr rage, and prisoners prone to
suicide tend to become suicidal whan kept in segregation for significant langths
of time. Almost all prisoners confined in this kind of setting develop symptoms
of emotional strain and breakdown over time. Some merely experience severe
anxiety and compensate by cleaning thelr cells or pacing repatitively, some
become depressed and suicidal, some become paranoid and withdraw into a
numb, isolated state. There are many diffarﬁnl: reaction pattems, but over time
the harsh conditions and extreme isolation and idlsness take their toll.

| declare under the penalty of perjury under the laws of the Unitad States
of America that the foregoing is true and correct. Executed this ___i’f"ﬁay of

April, 2002.
/ Lz a /%ﬂm_

Dr, Terry A:J{upers
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THE HONORABLE LEQONIE BRINKEM A, JTUDGE
UNITED STATES DISTRICT COURT

FOR. THE BASTERN DISTRICT OF VIRGINIA
ALEXANDRIA : '

VIRGINIA

RE: UNITED STATES V, ZACARIAS MOUSSACUL

Comnes now Richard I. Bonnle, this 26 day of April, 2002, who swears and declares as

follows:

1.

[ am Richard I. Bonmia, the John 5. Battle Frofessor of Law, Professor of Psychialric
Medicine and Diregctor of the Instmute of Law, Psychintry and Public Policy at the
Uhdversily of Virginia. ) ' )

The Instinue of Law Psychiatry snd Public Policy has eperated an active Forsnsic
Psychiatry Clinic for more than 30 yzars. The Clinic has conducted many hundreds ol
assessments of defendants' compstence Lo stand wial {competence o j:m:u:ad in
crimminal adjudicagion) and the Institute faculty traing mentai health professionals to
conduct such assessrnﬁnm. under contract with the Virginia Department of Montsl
Heaith, Menw] Retardation and Substance Abuse Services and the Office of the
Attarpey Oenerel of Virginia,

T have wiitien extensively on the assessment of competence to proceed in criminal
adfudication {to which I will refer as adjudicutive campetence) und wes one of the

-erchiteca of u multi-year, muld-million dollar research project on adjudieative

cornpelence sponsored and funded by the Jobn D. and Cuthedne T. MacArthur
Foundation from 1988-1996, My articles on ¢ompetence asiessment inclyds "The

- Cormpetonce of Criming Defendants: Beyond Dusky and Drope", 47 Miami Law

Revigw 336 (1993} A book an the MacAxthur Project is in press: N.G. PoyThresa, &1,
BHonnie, J. Monahen, R. Oms apd SK Hoge, Adiudicarive Comperencs: The
MacArthur Studisg, New York: Plenum (in press, 2002),

This affidavit J& being submitted by fax from Edinburgh, Scotland whare I am
advising the Scottish Law Commission on reform of Scottish Law on "Fitnass ta
Pleud,” the doctrinal squivalent of competence for adjudication in the United Stutes.
Tam submitting this affidavit ta the Courn ar the request of counsel for the defendant
Zacarias Moussuoui for the purpose of advising tha Coutt an the Necessary features of
an adequale competance assessment in & case of this kind. T have tead the transcript of
the praceedings on Apeil 22 ai which the defiendant stated his desire 1o dismiss his



counsel and proceed pro se und at which the Court stated its intention to order a
competence asscgsment. I hove also had wwe canversations with counsel for Mr.
Mausgaoui  regording tholr interactions with him over the coume of their
represenison. ' .

. Under the legal crimria developed in Dasky v, Unitad States, 362 U.5, 902 {1960) and
Godinez v. Moran, 509 (1.5, 389 (1993), arsessments of COmMpaence o mocesd,
Including competence 1o waive represantation by counsal, muat address, tnrer alia,
whether the defendant has a "rationul understanding® of the nature of the proceedings
against him, inciuding the role of counsel, whethar he has 2 "ratianal underzranding”
of the nature and consequences of the decigiona that he is required or choases ta make,
whether he has the capacily for legical thinking (in consulring with counse] ar making
his own dacisions), whether he has the capaeliy o canperatr with counsel, and
whether tie has the capacity to make rable choices about significant matters in the
conduct of the defense, Including whether it is in his own intarsdts 1o waive
représéntation by counsel] and to represent himself.

- Under the stuncdards of practice generally accepted within tha field of forensic
psychiarry and forensic paychology, assessment of adjudlcative comperance (including
competence o waiva representation by counsel) is & highly contextuslized
determinution that must take into account the facts and circumstances of the particulr
c2se. Tn the precent cass, this would include the nature of tho offenses charged, the
impact of cultura] and religious inflyences on the defendant's relationship with counsal
and on his decision-making, and the ways in which psychopathologieal influsnces
may be masked by and intertwined with eligions and cultura] influences, The
asscsament must addregs, imrer aliz, the defendant's cdpacity to trusl and cooperats
with counsel in his own defance, (a8 differentiated from a rational decision nat to trast
caunssi and cooperate witl thom). '
- Tn a case of this type, an adequate competence assessment mwst include extensive
interviews with the defendants attorneye regarding thelr interactons with the
defendant, and their chsarvations regarding his conduct, helefs and ments) and
smotionel problems, Given the critical imponancs of sorting out the relationship
batwsan Possthle psychapathalogy and veligicus and culmoral inByences on the
defendant's interactions with counsal and on hie decision-making, an adequate
competsnce assesgrnent should also include (8) eonsultation with {or panticipadon of)
a mental Health professlonal with an baderstanding of Islam and Islamic culture as



well 53 (b) investigation of the defandant's own background, previous history and
expericnce. It ie naot pessible to base such an assessment solely on a ments] sratus
sxamination, psychological testing ond a faw hur.u-s of inrerviewing the defendant;
callatery] information is egsential,

8. According 1o the transcrpt of the proceedings on Aprd] 22, 2002, at which the
defendant sought ta dismiss counsel and praceed pro se, he expreased deep distryst of
counse| despite what § understond to have besn extensive, ongoing efforts by counsal
o establish trust and 1o madnizin the relucionship in the face of dafly tensions and
conflicts mgarding the conduct of the defense. Cliant Butonomy struggles of thia type
are often influenced by psychopathological factors, and counse! fuced with this
problem often need ths assistance of mental haaith experts 10 help mafntain the
atamey-client ralationship andfor © help resiore the relatlonship when fi has
datariorated,

10. Azcordingly. T would respectfully recommend to the Court that efforts be undertakan
1o help re-establish & functional attomey-clisnt relationship before s definitive
decision [s made reganding the defendants request to waive counse! and defend
himself, These effortz sheuld include comsultation with cne or more menzal health
professiomals with appropriste rmaining and exparience, including, if feasible, an
undesalanding of Istam and Islamic eulnsre. Ideally such restorative efforts could be
undertaken prior Lo the assessment of the defendant's competence; if, howevar, the
Court dectdes to order the competence assedsmant imemedistely, the examinars shonld
alsc be asked o assoss the pessibility of restaring tha aflerney-clicnt relationship,
whether or not the defendant ie nitimately found to be competent to proceed to
adjudicarion and to wajve tepresentation by cobmsel. At the very l=ast, I recommend
that the Court avtharize the undcmlung of guch restorarive efforts before it rules on
the defendant's Farefa request (und on whether he has made a voluntary and
inealligent waiver of hia right ta caunse]). '

Respectlully submitted this 26™ day of April hy fax from Edinburgh, Scotland.

MM@%" @@M____.#

Ru:hard I, Bunmr.




EXHIBIT 4



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINTA,

ALEXANDRIA TIVISION
Upitad States of America i
)
Yz, } Ctiminal Wo.
) 01-455-,
Zacarias Moussacui )

AFFIDAVIT OF SIDNEY C. BROOKS, M.D.

Here comes now Sidney C. Brooks, M.D., a physician duly licensed in the states of
Virginia, Maryland, and the District of Cohumbia to practice medicine with Board
Certification’s in Psychiatiy, Forensic Examination and Foreqsic Medicine, with
professional qualifications to provide services and testimoeny before this Roporable Cour
43 set forth hersin in ‘Sidney € Brooks, M.D. Curricohay Vita® artached herewith
{Exhibit A), and with particular quakifications and knewledge to provida examination,
opinion, and testimony concerning mental competency before this Honorable Caurt as ser
forth herein in “Menral Competency: An Evolving Concegt In Medlcine Psychisuy,
Psychology and Law (February 1, 1997)", attachad herewith {Exhibit B). Sidnay C.
Brooks, M.D. herein and herewith further reprasents and attests that he is greater than
eighteen years in age and has never been convicted of a felony or erime of moral
turpitede.

At the request of Defendant Zacarins Moussaout’s Counsel Frank W Dunham, ., ag
detailed in Counsel's letter to Sidaey C, Brooks, M,D. of this date Aprii 25, 2002,
attached herewith (Exhibit C), and as further detriled in ‘Defendsnt’s Motion to Set
Guidelings To Be Used in Determining Defendant's Competency to Knowingly and
Voluntarily Exercise Sixth Amendment Riglys’ and in ‘Memerandum in Suppost of
Motion to Set Guidelines to be Used in Determining Nefendant’s Competency to
Knowingly and Voluntatily Exercise Sixth Amendment Rights’, both dated Agril 24,
2002, I Sidney C. Brooks, M.D. herein and herevith respond a1 follows:

1. The Court’s order that a ‘competency examination be conducted to determine
whether the defendant, Mr. Mozssaoui, is compelent to knowingly and
voluntarily exercise his right under the Sixth Amendment to waive sssistance
of counse] and represent himself requires camplex and carsful assessment of
the Dafendant’s mental status and mental history as may be relevent to the
Defendant’s current and preaent state of mind;

2. The competetey determinaton of the Defendant™s current and present state of
tind would also require mental historicel information to assess the durabilicy
and stability of the Defendant’s current and present state of mind, as iy



relovant to bis ability to sustain competency, or his [elihond of remaining
incompetent; whichever is apparent:

3, The Defendant’s requast to reprasent himsal? requires particular attention to
the examination of the Dafendant’s highar cognitive fmetions, including the
Defendant’s hiought processes, reality sense, abstraction ahilities, decisional
gbilities, ability to pracess infarmation, weigh complax altematives, and plan
and organize information in his defanse, as relevant predicate functions to the
competency determination:

4, The competency determination would include an assessment of the
Defendant’s ability to exhibit appropriate courtroem behavior and to
cooperate with the Court and the Prosecution in the Tudicial courtroom
procedures, and to present himself appropriately before o Tury,

5. A complete psychiatric history and mental status exam js required In oxder to
reach o competency datarmination; as raquested;

6. Supplermental psychological testing may be Necessery in determining the
Defendant’s competency, as requestad;

7. The psychiatric examjuer should have access to all relevant materials and
dociiments as the examiner determines, as relevant and NCCASRATY, 10 «83E58
the defendant's state of mind as a predicate to the determination of the
Defenudant’s competency.

B The psyehiatric examiner should provids a thorowugh and detailad report, as
provided for at law, providing an unzmbiguous sct of facts and findings upen
which the Court can rule as to the requirements and form in competency es the
Court has requested.

Further Affiant Sayeth Nanght,



Respectfully 8

Sidhey (& Brooks, M.D.

Certificate of Service

I, Sidney C. Brooks, M.D. President PEPSS, Ine. 600 Cameron Sireet, Suite 111,
Alexandria, Virginia 22314 do hereby represent that four (4) copies in the original were
inailed fo Defendant’s Counse] Frank W. Dunbham, Jr. Federal Public Defender, Enstern
Distict of Yieginia, 1650 King Street, Sulie 500, Adexandria, Virginia 22314 end by
facsinile to 703-600-0800.

7f / 7/ ff?r{ P /7?7 \/:}:E?’Er;?/ ' ﬁféﬁ/ﬂi

Notaty Public Date ' 7

MARLE M. DISNEY
Ratary Pyslic

Cammormaahh of Virginls
My Dorwnisadon Eepioee Jur 30, 2004
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ARAT OF KAR OMING

I, KAREN BRONK FROMING, Ph.D., declare as follows:
1. I am a clinical psychologist licensed ta practice in the State of California. | ajso have o
Cerlificate of Professional Qualification granted by the Association of State and Provincial
Psychology Boards which facilitates my liceise reciprocity in other statas. 1 have Jicensure oy
Iegistration pending in Idaho, Arizona, Nevada, Alabama, and Missouri, I specialize in clinical
psychology, neuropsychalogy and heuropsychological assessment, T have received training in
this speciality in accordance with the standards of the American Psychological Association
(APA), Division 40. Tam a member i good standing of the APA, and its subspecialty divisions
of clinfcatneuropsychology and Paychelegy and Law, [am board certified and credentialed by
the American Board of Professional Pgychology - Amerieen Board of Clinicai Neuropsychology,
having passad their written, work sample and aral examinations. Tam also s member of the
National Register of Health Service Providers in Psychnlogf;'. In addition, T served as an oral
commissioner for the Board of Ps;rchomg}r o the State of California licensing examination fur
pychologists, Thave recently been appmntcd a3 2n Bxpert Reviewer of Ethics in
Neuropsychology for the Board of Psychology and the Department of Consumer Affairs under
ﬂac'auSPices of the Attorney General of Califormia,
2. 1 am a member of the Tnternational Neuropsychelogical Socicty, the Nationa] Academy
of Newropsychology, American Paychaologital Association and its subspecialty Divisions 40 agd
47 (Clinical Neuropsychology and Psychology and Law). I am the former chair of the Education

Committee of the Northern California Neuropsychology Forum, a position [ held in 1993-1994
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and in 1990-1991, and a past president (1991-1992) of that organization as well,

3. 1n 1979, I received my B.A. degree in psychology from rhe University of Florida.

Shortly after gradustion, | received training in newropsychological assessment at the Shands
Teaching Hospital and 1. Hillis Miller Ceptar Paychological Clinie. As a trained
neuropsychological teclinician, T administered and scored nevropsychological tests and provided
neuropsychological services to over 300 patients.

4, In 1984, Treceived my M.S. in psychelogy from the University of Flarida, From 1986
through 1987, following twe years at Shands Teaching Hospital, I compisted my pre-doctoral
internshi-_p training ot the San Francisco Veteran's Administration Center, In 1988, I success fully
defended my dissertation and received a Ph DD, in psychology from the University of Florida. I
was awarded = post-doctoral fellowship in newropsychology in the Department of Clinica] and
-Health Pgychology at the University of Florida and received advanced training in behavioral
neurclogy, behavioral brain syndrormies, neurcanatomy, neurophysiology, memory diserders, and
aphasiclogy or language disorders. T have received advanced Iraining in Forcnsic Psychology
from the American Board of Professional Psychology-Forensic Psychology division.

. My past positions included the following duties: Dircctor, Behavioral Medicine Unit, in
the Division of General Internal Medicine at the University of Californta-San Francisco School
of Medicine; Stalf Pyychologist 11 and Triage Coordinator; Consulting Neuropsychologist with
the Langley Porter Psychiztic Instirute's Psychological Assessment Unit; Assisrant Clinical
Professor of Medicine and Psychiatry at the University of Califomiz San Francisco; and Adjunct
Faculty Member at the Pacific Graduate School of Paychology.

6. In connection with ry duties at the University of California-San Frangisco Schocl of
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Medicine, [ was responsible for accepting, evaluating and assigning for freatment patients
suffering from organic and/or psychiatric complaints, The -a:ltpartrnmt for which [ was
responsible handles several thousand patient visits per year, | cstablished the first
neuropsychologival assessment subspecialty service within our department.

7. T'am currently in private practice in Sen Francisco, California. 1 have continued faculty
appeintnients in the Department of Psychiatry at the University of California=-San Fransizes, [
continue o teach both at the Langicy Porter Psychiatric Institute angd at San Frantisco General
Hospital, I am aiso conducting multi-site rescarch on emotional processing and have recently
received a grant 10 continue this research from the National Academy of Newopsychalogy,

8. Ihave been asked by the atterneys for Zacarias Moussaoui to delineate the necessary
gsprctrofa competency examination to determine if their elisni is capable of knowingly walving
his curreni counse! and ejther represerting himself or obtaining new counse!.

9. Inevery competency exemination the standard is for the client to make their decision in a

reasoned and knowing way. To quote ong of the standard texts in forensic mental health

assessment, ‘Paycholopicnl Evaluations for the Courts: A Handbook for Menta) Health
BWMM {2 ud:if.iﬂn; Melton, Petrila, Poythress, and Slobogin);

“The decision that is most lkely to have an adverse offecton a
defendant’s ability to achieve a fair tria] is the waiver of the right
to trial counsel, Because this decision deprives the defendant of
a legally trained advocate, it will seldom, if ever, be in 2 defendant's
best interesty
10, Because this case, in patticular, has not only pational and internationa) attention, it i
imperative to follow standards of prectice that are current and rigorous. Prior gensrations of

menta] heaith analyses of competency have ranged from the standard clinical interview taking
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anywhere from one to yevera] hours, 1o standzrdized questions that reflect the ¢lient's knowledge
of the actors in the courtroom drama and the reasons for these actory (e.8. Competency Screening
Test, Competency Assessment Instrument, and others), there are numerous shorteormings ta these
bricf knowledge based structured tests, Specificaily, they do not address anything but knowledge
or the first prong oF the test of competency, They do not address in apy fashicn, the reasoning
capacity of the client nor do they take into account the culturaj issues that may impact the
Person’s presentation to the mental health or legal professional,

11, This¢asec suparficially appears 1o involve a client whe has fimm rejigions and ideological
differences from the majority of the indrviduals who are charged with transacting the trial,
However, care must be taken when a defendant is so eniturally different, is foreign bom, and
whove-beliefs are unfamiliar. Tt is often the cage that ideclogically extreme individuals are
menlally disordered, pravitate to extremis! graups, and that (aet is hidden from view by the
verbal ramblings that are mistaken fora ‘simple” cultural, religious, or lanpuage differenes. In
contrast, there may be no mental disorder present but that fact has not been carefy) by extracted by
2 knowledgable mental health professional who has observed the client over Ume, hag
endeavorad to study the frame of referance of the client or is already Quits familiar with that
frame of reference, in order (o disentangle the vaiid belicfs from: the client’s discourge,

1z, Tthas been my experience when working with Islamie or Buddhist clients, that the
background information { gather about the belief system, is integral to interviewing the client and
gathering information from him/er, challenging beliefs or reasoning that may be unfounded, and
ascortaining the ability ofa purson to have the capacity to engage in the PTOCess,

13, This case is unique in a variety of ways which wartanr spending the time and effort to
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gather the crucial culural dats. [n doing this cultural analysis, it is important to obrain collateral
information particularly from individuals who have keown the client in a varicty of eapacities.
Obvicusly, members of his cobort of allcged terrorists, may have similar beliefs. However, itis
important 1o ascersain if any of his circle consider his ideas extreme, unfoumded, or frankly
bizarre. In addition, his parenis may have a markediy difforent view, as wall as other family
members. People who have observad hira in the rocent as well as djstant past will also vield
clues to changes in cogaitive or psychiatric fimctioning. [n this manner, one can triangulate op
diagnostic information while st1) bearing in mind the biases of the dources of information.

12, In addition, to the Strong emphasis on the cultural context of Mr Moussaoui, the currant
standard competence tool, takes into aceount the client’s reasoning capabilities, This tool is the
Macrrher Competence Assessnent Tool (1999). It is far superior 1o previous standardjzed
measures and i5 the state of the art in analyzing the client’s capacities to appreciate the decisions
be/she is making. In general, the client is presented with hypothetical information and a series of
questions regarding how one wouid proceed, what information is most important in making
decisions, what facts are important to relay to one’s attorney, and then specific questiang
regarding the defendant's ease. :u'e asked. However, all this is meaningless without a thorough
understanding of the cultural factors which provide the backdrop to the clicnt’s perceptions.

13.  Ifitisarall possible to obtain a Muslim mental health professionsl to conduct this
evalustion or to assist in the evaluation, it would b preferable. There Tust be some way for the
court, the lawyers, and the menta! health professionals to determine if My, Moussany iy
expressing deeply felt and aceurate religious belisfs or psychiatrically basad, byper-retigiosity

and delusions.



The foregoing is true and comrect, and executed under penalty of perfury under the laws of

the State of California and of the Einited Stares on this 25‘—”\ day of jﬁ }"_-L'__ . 2002,

&% @iw

KAREN BRONK FROMING, Pn.D.






