
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA )
)

v. ) Criminal No. 01-455-A
)

ZACARIAS MOUSSAOUI, )

MOTION TO AMEND BRIEFING SCHEDULE AS TO 
GOVERNMENT’S NOTICE OF INTENT TO SEEK A SENTENCE OF DEATH

Defense counsel moves the Court to amend the briefing schedule set forth in its Order of

April 17, 2002, to allow him to file a reply brief in relation to Defendant’s Motion to Strike

Government’s Notice of Intent to Seek a Sentence of Death (hereinafter “Motion to Strike”).

In its Order, the Court stated that, consistent with practice in this Court, the defendant would

not be allowed to file a reply brief.  In fact, this Court has allowed reply briefs on this issue in

another case.  In United States v. Wills, 99-CR-396-ALL, this Court not only allowed Wills to file

a reply brief, but it allowed the government to file an additional response (see attached Docket

Report, Docket entries 127, 141, 143 and 145).  With the exception of that final response, the

briefing schedule was consistent with undersigned counsel’s experience in this district and the

Western District of Virginia.  

Moreover, it is consistent with sound judicial practice, since the government’s Notice of

Intent to Seek a Sentence of Death (hereinafter “Notice”) is, in essence a charging document,

equivalent to an indictment.  The defendant’s Motion to Strike is, therefore, equivalent to a motion

to dismiss.  A motion to dismiss is the first pleading which contains citation to authority and legal

analysis; the Notice itself does not.  The first time the government sets forth its argument and the

authority upon which it relies is in its memorandum opposing the Motion to Strike.  Consequently,



the first time the defendant would have the opportunity to respond to the government’s argument

would be in his reply, as is always the case in motions practice.  Absent that reply, the Court would

not have the benefit of the defendant’s first response to the government’s argument and authority

until the argument in court.  For example, the Memorandum in Support of the Motion to Strike is

limited when discussing possible acts on which the government might predicate a death sentence to

those alleged in the indictment.  Should the government seek to rely on other acts not alleged in the

indictment, we would, of course, want to address those as well in addition to being able to address

the entire issue in the context of U.S. v. Apprendi, 530 U.S. 466 (2000).  It is to the defendant’s and

the Court’s advantage to have the final briefing from the defense once the government has articulated

its death penalty theory.

Therefore, to aid the Court in a fair resolution of the critical death notice objections in this

case, which address the issue of death eligibility itself, the Court should amend its Order to allow

for the filing of a reply brief by the defendant.  The proceedings need not be delayed, since the denial

of Mr. Moussaoui’s request for consultation with an Islamic scholar have resulted in the Objections

being filed well before they are due.

Respectfully submitted, 
ZACARIAS MOUSSAOUI
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Motion to Amend Briefing Schedule as to
Government’s Notice of Intent to Seek a Sentence of Death was served via facsimile and first class
mail upon AUSA Robert A. Spencer, AUSA David Novak, and AUSA Kenneth Karas, U.S.
Attorney’s Office, 2100 Jamieson Avenue, Alexandria, Virginia 22314 this 25th  day of April, 2002.
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Frank W. Dunham, Jr.












