IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

UNITED STATES OF AMERICA,

)
)
V. ) Crim. No. 01-455-A
)
ZACARIAS MOUSSAQUI )

RESPONSE TO GOVERNMENT'S MOTION AND INCORPORATED
MEMORANDUM REGARDING MENTAL HEALTH EVIDENCE AND ORDER

Undersigned counsdl, in response to the Government’s April 8, 2002 “Motion and
Incorporated Memorandum Regarding Mental Health Evidence and Order”, and for the reasons
set forth below, objects to the government’ s requested June 21, 2002 deadline for filing notice of
the intent to introduce testimony by a mental health professional, or evidence based on a mental
health examination (“mental health testimony”). The requested notice date does not take into
consideration the events of today’ s hearing—that Mr. Moussaoui has now asked that he be
permitted to represent himself, and advised the court that he did not want to present a mental
health defense. This Court has ordered that Mr. Moussaoui be examined for competency to make
that decision, an examination to be conducted by a psychiatrist to be appointed by the Court.*

Undersigned continue as counsel until the Court “proceeds with care in evaluating [Mr.
Moussaoui’ 5| expressed desire to forgo the representation of counsel and conduct his own

defense”, United States v. Singleton, 107 F.3d 1091, 1096 (4th Cir. 1997), after determining

whether or not Mr. Moussaoui is competent to make such adecision. See Dusky v. United

States, 362 U.S. 402 (1960); Godinez v. Moran, 509 U.S. 389 (1993)(competence to waive

counsel and proceed pro se requires that the defendant have a “rational aswell as factual

! The Court directed counsel to meet and confer to propose an order to guide the
competency evaluation, and to recommend a psychiatrist to conduct the examination.



understanding of the proceedings against him”). However, it isimpossible for counsel to now

acquiesce in Mr. Moussaoui’ s stated determination to not proceed with a mental health

presentation at the penalty phase especially in light of developments in open court today, until the

Court resolves the question of competency and Mr. Moussaoui’ s request to proceed pro se.?

For the foregoing reasons, undersigned counsel object to the June 21, 2002 date requested

by the government for a mental health notice, and to paragraph 5 of the proposed order.

NS

Frank W. Dunham, Jr.
Federal Public Defender
Eastern District of Virginia
1650 King Street, Suite 500
Alexandria, VA 22314
(703) 600-0808

N,

Gerald T. Zerkin

Assistant Federal Public Defender
Eastern District of Virginia

830 E. Main Street, Suite 1100
Richmond, VA 23219

(804) 565-0880

1S
Edward B. MacMahon, Jr.
107 East Washington Street
P.O. Box 903
Middleburg, VA 20117
(540) 687-3902

NS

Judy Clarke

Federal Defenders of

Eastern Washington and Idaho
10 N. Post, Suite 700
Spokane, WA 99201

(703) 600-0855

Counsel also object to paragraph 5 of the proposed order. Failure to submit to an
examination as ordered or to confirm the first notice should not result in forfeiture of the right to
present mental health testimony. Instead, the Court should consider an appropriate sanction,
given the nature of the refusal, the grounds for refusal, and the impact on the government’ s right

to rebut.



CERTIFICATE OF SERVICE

| hereby certify that atrue copy of the foregoing Response to the Government’s Motion
and Incorporated Memorandum Regarding Mental Health Evidence and Order was served via
facsimile and first class mail upon AUSA Robert A. Spencer, AUSA David Novak, and AUSA
Kenneth Karas, U.S. Attorney’s Office, 2100 Jamieson Avenue, Alexandria, Virginia 22314 this
22d day of April, 2002.

IS
Frank W. Dunham, Jr.




